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United States Court of Appeals ior the 
District of Columbia ! 


Supreme Court of the District of Columbia. 

At Law No. 84241. 

William Kavakos and Louis Kavakos, Plaintiffs, 


The Equitable Life Assurance Society of the United 

States, Defendant . 
and 

At Law No. 84242 

Louis Kavakos, and Elene Kavakos, Plaintiffs, 

vs. 

The Equitable Life Assurance Society of tAe United 

States, Defendant. 

United States of America, 

District of Columbia , ss: 

BE IT REMEMBERED, That in the Supreme Cirnrt of the 
District of Columbia, at the City of Washington, 
in said District, at the times hereinafter men¬ 
tioned, the following papers were file4 and pro¬ 
ceedings had, in the above-entitled caused, to wit:— 

1 Declaration 

Filed July 17 1934 

In the Supreme Court of the District of Columbia 
William Kavakos & Louis Kavakos, Plaintiffs , 

vs. | 

The Equitable Life Assurance Society of t^e United 

States, Defendant 

At Law No. 84241 


The Plaintiffs sue the defendant, the Equitable Life As¬ 
surance Society of the United States, a corporation, for 
that heretofore, to-wit, on the 4th day of January, 1933, the 
said defendant by its policy of Insurance then and there 
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made by it and duly executed by its proper officers in con¬ 
sideration of the payment of $25.29 to the said defendant, 
the receipt whereof was acknowledged, and a like sum 
thereafter to be paid quarterly upon each 4th day of March, 
June, September and December until twenty full years pre¬ 
miums had been paid, or until the prior death of Pete 
Kavakos, (in said policy called the Insured), and upon re¬ 
ceipt of due proof of death of the Insured, provided pre¬ 
miums had been duly paid and the policy was then in force 
and then surrendered properly released, promised to pay 
at its Home Office in the City of New York, $3,000.00, to 
William Kavakos and Louis Kavakos, the plaintiffs herein 
in equal shares. 

And the plaintiff avers that on to-wit the 17th day of 
November, 1933, whilst the said policy of insurance was in 
full force and effect, the said Pete Kavakos departed his 
life in the District of Columbia, and that plaintiffs as the 
beneficiaries under said policy on or about the 20th day of 
November^ 1933, gave due proof of death of the said Pete 
Kavakos and tendered delivery of the said policy 
2 therewith to the defendant, and demanded the pay¬ 
ment of the said sum of $3,000.00 due and payable 
thereunder and by the terms thereof to the plaintiffs, and 
did in all respects fully and completely comply with the 
provisions and stipulations contained in the said policy of 
insurance. 

And the plaintiffs further aver that there became due 
and payable by the defendant to them under the said policy 
of insurance by reason of the death of the said Pete Kava¬ 
kos as aforesaid the sum of $3,000.00, yet the said defen¬ 
dant, although often thereto requested, has failed, neglected 
and refused to keep its promise and agreement made by it 
in and by the said policy of insurance and to pay the said 
sum of $3,000.00, and does still refuse, fail and neglect to 
pay to the plaintiffs the said sum. 

WHEREFORE, the plaintiffs claim to recover from the 
defendant in this action the sum of $3,000.00 with interest 
thereon from the 20th day of November A. D., 1933, besides 
the costs of this suit. 

LEONARD A. BLOCK, 
MICHAEL F. KEOGH, 
Attorneys for Plaintiffs. 
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3 Pleas. [ 

Filed August 9 1934 | 

*#**##*#’ 1 * 

Now comes the defendant by its attorneys and for a plea 
to the plaintiffs’ declaration says: The defendant is a 
corporation organized under the laws of the State of New 
York with its principal office and place of business in the 
City of New York. It admits that on or about the 19th day 
of December, 1932, upon application of one Pete Kavakos, 
it issued a policy of insurance numbered 9,010,874 upon 
his life by the terms of which it agreed, upon certain con¬ 
ditions, to pay his brother, William Kavakos, and his fa¬ 
ther, Louis Kavakos, upon receipt of due proof of the death 
of the insured the sum of Three Thousand Dollars ($3,- 
000.00) in equal shares or to the survivor, but it denies that 
said policy of insurance ever became effective as h binding 
contract. The defendant denies severally and separately 
each and every one of the other allegations in saicj declara¬ 
tion contained. 

2. And for a further plea to the plaintiffs’ declaration 
the defendant says: That the said Pete Kavakos, in his 
application for the policy of insurance, which by i;he terms 
of said policy was expressly made a part of any contract 
between the parties, agreed that any policy issued upon the 
basis of said application should not take effect! until the 
first premium had been paid during his good health. And 
the defendant says that the said Pete Kavakos! was not 
in good health at the time the first premium wasj paid but 
was at said time afflicted with a serious disease, a disease 
which tends to shorten human life. 

3. And for a further plea to the plaintiffs’ declaration 
the defendant says: That the said Pete Kavakbs, in his 

application for the policy of insurance, which was 
4 expressly made a part of any contract between the 
parties, made certain statements and answers to 
questions contained therein, which he represented to be 
true and which he “offered to the Society (defendant) as 
an inducement to issue the policy” of insuranc^ which is 
the cause of action in this case. And the defendant says 
that the said Pete Kavakos did knowingly makd incorrect 
answers in said application in this, to wit, that tb the ques- 
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tion Are you now in good health?” he answered 4 ‘Yes”, 
whereas in truth and in fact he was not in good health; that 
to the question “Have you ever had or been treated for * * * 
tuberculosis, * * *?” he answered “No”, whereas in truth 
and in fact he had had and had been treated for tubercu¬ 
losis; that to the question “Have you ever raised or spat 
blood?” he answered “No”, whereas in truth and in fact 
he had raised and spat blood; that when asked to “State 
every physician or practitioner whom you have consulted or 
who has treated you during the past five years” and give 
names, addresses, dates, details and results, he answered 
“No” and gave no names, addresses, details or results, 
whereas in truth and in fact he had consulted and had 
been treated by physicians and practitioners during the 
five years preceding. And the defendant says that the 
aforesaid statements and answers were material to the risk 
and were relied upon by it as true in issuing the policy of 
insurance here sued upon and but for such statements and 
answers the policy would not have been issued. And the 
defendant says that upon the discovery of the incorrectness 
of said statements and answers it duly notified, William 
Kavakos and Louis Kavakos, the plaintiffs and beneficia¬ 
ries named in the policy of insurance, of its rescission and 
tendered them the amount of premiums paid with interest 
and demanded the return and surrender of said policy of 
insurance, but they refused to accept said tender 

5 or to surrender the policy of insurance. 

! T. HAEDY TOOD, 

Attorney for Defendant. 


Supreme Court of the District of Columbia 

i Monday, November 4,1935. 

**#*•#*#• 

Session resumed pursuant to adjournment, Hon. Joseph 
W. Cox, Justice, presiding. 

At Law Nos. 84,241 and 84,242 
Come now the parties hereto, in each of the above en¬ 
titled causes, by their respective attorneys of record and 
agree that these causes may be consolidated for the pur- 
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pose of trial before the same jury; whereupon, cobles now 
a jury of good and lawful persons of this district, to-wit: 
E. C. Hargrave, P. T. McDermott, H. B. Kemp, G. S. 
Craigie, E. F. Gimmer, J. H. Goodwin, M. H. Stokes, J. R. 
Lowry, F. L. Maddox, E. W. Persons, C. A. Beall, and H. 
W. Griffith, who are duly sworn to well and trul^i try the 
issues herein joined and after these causes are h^ard and 
given to the jury in charge they upon their oath say they 
find for the defendant, in each of the above entitle^ causes, 
by the direction of the Court. 

_ j 

Memorandum of Court 

Filed December 19 1935 
********* 

Law Nos. 84,241 and 84,242 

The plaintiffs have moved for a new trial in each of the 
above entitled actions on policies of life insurance. 

The cases were tried together, and verdicts werb directed 
in favor of the defendant on the ground there Was mate¬ 
rial misrepresentation in the application for insurance, 
sufficient to avoid the policies and permit return of the 
premiums. 

6 The policies were issued respectively December 

19, 1932 and January 4, 1933. The insured died of 
tuberculosis November 17, 1933. In the application, the 
insured was asked to “ State every physician or practi¬ 
tioner whom you have consulted or who has treated you 
during the past five years. (If none, so state).”, with 
names and addresses of each, dates, details and results; to 
which the answer was, 4 ‘No”. In the application, made 
part of the contracts of insurance, the insured represented 
the statements made by him to be true and offered to de¬ 
fendant “as an inducement to issue’’ the policies. In the 
application blank, the question above quoted was printed in 
red ink, and was the only question so printed. It was pre¬ 
ceded by the following, among other questions and an¬ 
swers : 

“Q 3E. Have you ever been under observatioii or treat¬ 
ment in any hospital, asylum, or sanitorium? (State when 
and where.) A. Yes. 1924. Tonsillectomy. 


6 WILLIAM KAVAKOS, LOUIS KAVAKOSj ELENE KaVAKOS vs. 

Q 7E. Are you maimed or deformed in any way? A. 
Slight limp, left leg.” 

The defendant called as witnesses three physicians who 
testified that they had treated the insured on many occa¬ 
sions during the five years prior to the application—one 
of them having treated him not less than eighty times. The 
witnesses were not permitted to testify as to the disease 
for which the insured was treated, and the plaintiffs offered 
no evidence to show the nature of the disease or that it was 
immaterial to the risk assumed by the defendant. In direct¬ 
ing the verdicts, the court held that the information asked 
of the insured was material to the risk of insurance, that 
true and correct answer was required, that the answer 
made was false and misleading and related to a matter 
about which the insured could not reasonably have 

7 been mistaken. 

The propriety of directing verdicts for the de¬ 
fendant is thought to be fully supported by, Mutual Life 
Insurance Company v. Hilton-Green, 241 U. S. 613, 623, 624, 
and Keck v. Metropolitan Life Insurance Company , 238 
App. Div. N. Y. 538. 

Northwestern Mutual Life Insurance Company v. West, 
62 App. D. C. 381; 68 Fed (2d) 426, relied on by plaintiffs, 
seems clearly distinguishable from these cases and from 
the cases at bar, for the answers given by the insured in 
that case involved matters of opinion and his good faith 
in making the answers was supported by evidence of phy¬ 
sicians who had examined him and advised him that he 
was not affected by the disease as to which inquiry was 
made. There, the answer to the inquiry involved opinion 
or belief; here, a concrete fact peculiarly within the knowl¬ 
edge of the insured was called for. 

The mdtions for new trial are accordingly denied. 
December 19, 1935 

JOSEPH W COX 
Justice . 
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Supreme Court of the District of Columbia 
Friday, December 20, 1935. 

Session resumed pursuant to adjournment, Hon|. Joseph 
W. Cox, Justice, presiding. 

*######* I# 

Law No. 84,241 

Upon consideration of the motion filed herein, for a new 
trial, it is ordered that said motion be, and the same is 
hereby denied, and judgment on the verdict in tnis cause 
is ordered. | 

Wherefore, it is considered that plaintiffs take nothing 
by this action that defendant go hence without day, 

8 be for nothing held and recover of plaintiffs its costs 

of defense to be taxed by the clerk and have execu¬ 
tion thereof. j 

From the foregoing judgment the plaintiffs Iby their 
attorneys of record, in open Court, note an appeal to the 
United States Court of Appeals for the District c^f Colum¬ 
bia; whereupon, an undertaking to act as a cos^; bond is 
hereby fixed at One Hundred Dollars ($100.00) wfith leave 
to deposit Fifty Dollars ($50.00) cash with the! clerk in 
lieu thereof. 

l 

— 

Memorandum 
DECEMBER 30—1935. 

Undertaking ($100) on appeal approved and filed in Law 
No. 84,241. | 

9 Declaration \ 

Filed July 17 1934 

i 

In the Supreme Court of the District of Colombia 

Louis Kavakos, and Elene Kavakos, Plaintiffs, 

vs. 

The Equitable Life Assurance Society of I the 
United States, Defendant. 

At Law, No. 84242 j 

The plaintiffs sue the defendant, the Equitably Life As¬ 
surance Society of the United States, a corporation, for 
that heretofore, to-wit, on the 19th day of Decemper, A. D. 
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1932, the said defendant by its policy of Insurance then and 
there made by it and duly executed by its proper officers 
in consideration of the payment of $16.85 to the said de¬ 
fendant, the receipt whereof was acknowledged, and a like 
sum thereafter to be paid quarterly upon each 19th day of 
March, June, September and December, until twenty full 
years premiums had been paid, or until the prior death of 
Peter Kavakos, (in said policy called the Insured), and 
upon receipt of due proof of death of the Insured, provided 
premiums: had been duly paid and the policy was then in 
force and then surrendered properly released, promised 
to pay at its Home Office in the City of New York $2,000.00, 
to Louis Kavakos and Elene Kavakos, the Insured’s par¬ 
ents, plaintiffs herein, in equal shares. 

And the plaintiff avers that on to wit the 17th day of 
November, 1933, whilst the said policy of insurance was in 
full force and effect, the said Peter Kavakos departed his 
life in the District of Columbia, and that plaintiffs as the 
beneficiaries under said policy on or about the 20th day of 
November, 1933, gave due proof of death of the said 
10 Peter Kavakos and tendered delivery of the said 
policy therewith to the defendant, and demanded the 
payment of the said sum of $2,000.00, due and payable 
thereunder and by the terms thereof to the plaintiffs, and 
did in all respects fully and completely comply with the 
provisions and stipulations contained in the said policy 
of insurance. 

And the plaintiffs further aver that there became due 
and payable by the defendant to them under the said policy 
of insurance bv reason of the death of the said Peter Kava- 
kos as aforesaid the sum of $2,000.00. Yet the said defen¬ 
dant, although often thereto requested, has failed, neglected 
and refused to keep its promise and agreement made by it 
in and by the said policy of insurance and to pay the said 
sum of $2,000.00, and does still refuse, fail and neglect to 
pay to the plaintiffs the said sum. 

Wherefore, the plaintiffs claim to recover from the de¬ 
fendant in this action the sum of $2,000.00 with interest 
thereon from the 20th day of November, 1933, besides the 
costs of this suit. 

LEONARD A BLOCK, 

I MICHAEL F. KEOGH, 

Attorneys for Plaintiffs . 
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11 Pleas. 

Filed August 9 1934 j 

# # *- * * * * 

Now comes the defendant by its attorneys and jor a plea 
to the plaintiffs 7 declaration says: The defendant is a cor¬ 
poration organized under the laws of the Stat<p of New 
York with its principal office and place of business in the 
City of New York. It admits that on or about the 19th 
day of December, 1932, upon application of one Pete 
(Peter) Kavakos, it issued a policy of insurance numbered 
8,997,554 upon his life by the terms of which it agreed, upon 
certain conditions, to pay his parents, Louis Kaiakos and 
Elene Kavakos, upon receipt of due proof of the death of 
the insured the sum of Two Thousand Dollars ($2|000.00) in 
equal shares or to the survivor, but it denies ithat said 
policy of insurance ever became effective as a binding con¬ 
tract. The defendant denies severally and separately each 
and every one of the other allegations in said 
contained. 

2. And for a further plea to the plaintiffs 7 declaration 
the defendant says: That the said Pete Kavakos, in his 
application for the policy of insurance, which by] the terms 
of said policy was expressly made a part of any contract 
between the parties, agreed that any policy issued upon 
the basis of said application should not take effecft until the 
first premium had been paid during his good health. And 
the defendant says that the said Pete Kavakos was not in 
good health at the time the first premium was pa^d but was 
at said time afflicted with a serious disease, a disease which 
tends to shorten human life. 

3. And for a further plea to the plaintiffs 7 declaration 
the defendant says: That the said Pete Kavakos, in his 
application for the policy of insurance, which was expressly 
made a part of any contract between the parties, made cer¬ 
tain statements and answers to question^ contained 

12 therein, which he represented to be true and which 
he “ offered to the Society (defendant) as an induce¬ 
ment to issue the policy 77 of insurance which is the cause 
of action in this case. And the defendant says tl^at the said 
Pete Kavakos did knowingly make incorrect Answers in 
said application in this, to wit, that to the question “Are 


declaration 
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you now in good health?” he answered “Yes”, whereas 
in truth and in fact he was not in good health; that to the 
question “Have you ever had or been treated for * * * tu¬ 
berculosis, * * *?” he answered “No”, whereas in truth 
and in fact he had had and had been treated for tubercu¬ 
losis; that to the question “Have you ever raised or spat 
blood?” he answered “No”, whereas in truth and in fact 
he had raised and spat blood; that when asked to “State 
every physician or practitioner whom you have consulted 
or who has treated you during the past five years” and 
give names, addresses, dates, details and results, he an¬ 
swered “No” and gave no names, addresses, details or 
results, whereas in truth and in fact he had consulted and 
had been treated by physicians and practitioners during 
the five years preceding. And the defendant says that the 
aforesaid statements and answers were material to the risk 
and were relied upon by it as true in issuing the policy 
of insurance here sued upon and but for such statements 
and answers the policy would not have been issued. And 
the defendant says that upon the discovery of the incor¬ 
rectness of said statements and answers it duly notified 
Louis Kavakos and Elene Kavakos, the plaintiffs and bene¬ 
ficiaries named in the policy of insurance, of its rescission 
and tendered them the amount of premiums paid with 
interest and demanded the return and surrender of said 
policy of insurance, but they refused to accept said tender 
or to surrender the policy of insurance. 

T. HARDY TODD, 
Attorney for Defendant. 


13 Supreme Court of the District of Columbia 
i Friday, December 20,1935. 

Session resumed pursuant to adjournment, Hon. Joseph 
W. Cox, Justice, presiding. 

*#•**#•*■■> 

Upon consideration of the motion filed herein, for a new 
trial, it is ordered that said motion be, and the same is 
hereby denied, and judgment on the verdict in this cause 
is ordered. 
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Wherefore, it is considered that plaintiffs take nothing 
by this action that defendant go hence without da j, be for 
nothing held and recover of plaintiffs its costs of defense 
to be taxed by the clerk and have execution thereof. 

From the foregoing judgment the plaintiffs by their 
attorneys of record, in open Court, note an appeal to the 
United States Court of Appeals for the District of Colum¬ 
bia; whereupon, an undertaking to act as a costl bond is 
hereby fixed in the sum of One Hundred Dollars ($100.00) 
with leave to deposit Fifty Dollars ($50.00) cash'with the 
clerk in lieu thereof. 

» 

Memoranda 

DECEMBER 30—1935. | 

Undertaking ($100) approved and filed in Law No. 84,- 
242. [ 

i 

JANUARY 24—1936. 


Proposed Bill of Exceptions and Notice—filed). 


14 Assignments of Error . j 

Filed February 20 1936 ! 

Law No. 84,241. j 

1. The Court erred in permitting the witness ijewksbury 
to testify that he specialized in diseases of the | lungs, as 


appears by the bill of exceptions. 

2. The Court erred in permitting the witness 'Ij'ewksbury 
to testify that he had occasion to treat Pete Kavakos or 
that said Pete Kavakos consulted him professionally prior 
to December 12, 1932, as appears by the bill of Exceptions. 

3. The Court erred in denying the motion of thb plaintiffs 
to strike out the testimony of the witness Tewksbury, as 
appears by the bill of exceptions. 

4. The Court erred in permitting the witness Rusmiselle 
to testify as to seeing Pete Kavakos professionally and as 
to treating him, as appears by the bill of exceptions. 


. 
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5. The Court erred in permitting to be received in evi¬ 
dence a certified copy of the record of the Health Depart¬ 
ment of the District of Columbia, showing the death of 
Pete Kavakos, as appears by the bill of exceptions. 

6. The Court erred in directing the jury to return a 
verdict for the defendant. 

MICHAEL F KEOGH, 

! LEONARD A BLOCK, 

LAWRENCE KOENIGSBERGER, 

Attorneys for Plaintiff. 


Assignments of Error. 

Filed February 20 1936 
********* 

Law No. 84,242 

1. The Court erred in permitting the witness Tewksbury 
to testify that he specialized in diseases of the lungs, as 
appears by the bill of exceptions. 

15 2. The Court erred in permitting the witness 

Tewksbury to testify that he had occasion to treat 
Pete Kavakos or that said Pete Kavakos consulted him pro¬ 
fessionally prior to December 12, 1932, as appears by the 
bill of exceptions. 

3. The Court erred in denying the motion of the plain¬ 
tiffs to strike out the testimony of the witness Tewksbury, 
as appears by the bill of exceptions. 

4. The Court erred in permitting the witness Rumiselle 
to testify as to seeing Pete Kavakos professionally and 
as to treating him, as appears by the bill of exceptions. 

5. The Court erred in permitting to be received in evi¬ 
dence a certified copy of the record of the Health Depart¬ 
ment of the District of Columbia, showing the death of 
Pete Kavakos, as appears by the bill of exceptions. 

6. The Court erred in directing the jury to return a ver¬ 
dict for the defendant. 

! MICHAEL F KEOGH, 

LEONARD A BLOCK, 

LAWRENCE KOENIGSBERGER, 

Attorneys for Plaintiff . 


/ 
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Supreme Court of the District of Columbia 
Monday, February 24, 1936. 

Session resumed pursuant to adjournment, Hoi|l. Joseph 
W. Cox, Justice, presiding. 

* * * # # * * *!# 

Law Nos. 84,241 and 84,242 j 

Come now the parties hereto, in each of the hbove-en- 
titled causes, by their respective attorneys of record, and 
thereupon, the plaintiffs, in each case, by their attorneys, 
submit to the Court their Bill of Exceptions, tal^en at the 
trial of these causes, and pray that the same be signed and 
made of record, nunc pro tunc , which is hereby accordingly 
done. 

_ I 

16 Designation of Record 

Filed December 27 1935 ! 

# # * # # * # #j# 

Law Nos. 84,241 and 84,242 | 

The Clerk of the Court will kindly prepare transcript of 
record on appeal in the above entitled causes, and will 
include therein the following: 

1. Declarations. 

2. Pleas. 

3. Order consolidating causes for trial. 

4. Verdicts. j 

5. Memorandum of Court on motions for new trial. 

6. Judgments on verdicts. 

7. Memorandum: Appeals noted; security for costs on 
appeal fixed. 

8. Memorandum: Undertakings on appeal approved and 

filed. j 

9. Memorandum: Bill of exceptions signed, sealed and 
made part of record. 

10. Assignments of error. 

11. This designation. 

MICHAEL F KEOGH 
LEONARD A BLOCK 
LAWRENCE KOENIGSBERGER 

Attorneys for J Plaintiffs 
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Service of aforegoing desig¬ 
nation of record and receipt 
of copy thereof acknowl¬ 
edged the 24th day of De¬ 
cember, 1935. 

T. HARDY TODD, 

JOS. T. SHERIER, 
Attorneys for Defendant. 


17 Supreme Court of the District of Columbia. 

United States of America, 

District of Columbia, ss: 

I, Frank E. Cunningham, Clerk of the Supreme Court 
of the District of Columbia, hereby certify the fore¬ 
going pages numbered from 1 to 16, both inclusive, to be 
a true and correct transcript of the record, according to 
directions of counsel herein filed, copy of which is made 
part of this transcript, in Law Causes numbered respec¬ 
tively 84241 and 84242, wherein William Kavakos et al 
are Plaintiffs and The Equitable Life Assurance Society 
of the United States is Defendant, as the same remain 
upon the files and of record in said Court. 

IN TESTIMONY WHEREOF, I hereunto subscribe my 
name and affix the seal of said Court, at the City of Wash¬ 
ington, in said District, this 2nd day of April, 1936. 

FRANK E. CUNNINGHAM, 
Clerk. 

, By CHAS. B. COFLIN, 

Assistant Clerk. 

[SEAL] SUPREME COURT OF THE 

DISTRICT OF COLUMBIA. 
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18 In the Supreme Court of the District of Columbia 
William Kavakos, et al, Plaintiffs, 


The Equitable Life Assurance Society of the 
United States, Defendant. 

Submitted Feb. 24, 1936. Coe, J. 

At Law No. 84,241 I 


Louis Kavakos, et al, Plaintiffs, j 

vs. 

The Equitable Life Assurance Society oiJ the 
United States, Defendant. j 


Bill of Exceptions 

BE IT REMEMBERED, That the above-entitjed causes, 
having been consolidated for trial, came on for tlrial on the 
4th day of November, 1935, before Mr. Justic^ Cox and 
a jury. ! 

Messrs. Leonard A. Block and Michael F. Keogh ap¬ 
peared on behalf of the plaintiffs, and Messrs. T. Hardy 
Todd and Joseph T. Sherier appeared on beh|alf of the 
defendant. 

And thereupon, to maintain the issues on their part 
joined, the plaintiffs produced as a witness James D. 
Mallos, who, being first duly sworn, testified ill substance 
as follows: 

Direct Examination j 

i 

I am an insurance agent, and on December 19, 1932, I 
was employed as such by The Equitable Life! Assurance 
Society of the United States, and in connection with my 
duties solicited insurance; I knew Peter Kavakos, the 
deceased insured, during his lifetime. 

Q. Did there come a time when you sold Peter Kavakos 
some insurance? A. Yes; many times. 

The two policies now exhibited to me were sold by me 
on the life of Peter Kavakos. 

I collected the first premium on delivery of the policy; 
the other premiums were sent by check to tbe office; I 
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Service of aforegoing desig¬ 
nation of record and receipt 
of copy thereof acknowl¬ 
edged the 24th day of De¬ 
cember, 1935. 

T. HARDY TODD, 

JOS. T. SHERIER, 
Attorneys for Defendant. 


17 Supreme Court of the District of Columbia. 

United States of America, 

District of Columbia, ss: 

I, Frank E. Cunningham, Clerk of the Supreme Court 
of the District of Columbia, hereby certify the fore¬ 
going pages numbered from 1 to 16, both inclusive, to be 
a true and correct transcript of the record, according to 
directions of counsel herein filed, copy of which is made 
part of this transcript, in Law Causes numbered respec¬ 
tively 84241 and 84242, wherein William Kavakos et al 
are Plaintiffs and The Equitable Life Assurance Society 
of the United States is Defendant, as the same remain 
upon the files and of record in said Court. 

IN TESTIMONY WHEREOF, I hereunto subscribe my 
name and affix the seal of said Court, at the City of Wash¬ 
ington, in said District, this 2nd day of April, 1936. 

FRANK E. CUNNINGHAM, 
Clerk. 

By CHAS. B. COFLIN, 
Assistant Clerk. 

[SEAL] SUPREME COURT OF THE 

DISTRICT OF COLUMBIA. 


I 
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18 In the Supreme Court of the District of Colombia 

William Kavakos, et al, Plaintiffs, 

vs. 

The Equitable Life Assurance Society of (the 
United States, Defendant. j 

Submitted Feb. 24, 1936. Coe, J. I 

At Law No. 84,241 

Louis Kavakos, et al, Plaintiffs, 

vs. 

The Equitable Life Assurance Society of[ the 
United States, Defendant. 

Bill of Exceptions 

BE IT REMEMBERED, That the above-entitled causes, 
having been consolidated for trial, came on for tjrial on the 
4th dav of November, 1935, before Mr. Justic^ Cox and 

v 7 7 

a jury. . ! 

Messrs. Leonard A. Block and Michael F. Keogh ap¬ 
peared on behalf of the plaintiffs, and Messrs. I T. Hardy 
Todd and Joseph T. Sherier appeared on behalf of the 
defendant. 

And thereupon, to maintain the issues on their part 
joined, the plaintiffs produced as a witness James D. 
Mallos, who, being first duly sworn, testified ifi substance 
as follows: 

Direct Examination 

\ 

I am an insurance agent, and on December 119, 1932, I 
was employed as such by The Equitable Life Assurance 
Society of the United States, and in connection with my 
duties solicited insurance; I knew Peter Kavakos, the 
deceased insured, during his lifetime. 

Q. Did there come a time when you sold Petir Kavakos 
some insurance? A. Yes; many times. 

The two policies now exhibited to me were Isold by me 
on the life of Peter Kavakos. j 

I collected the first premium on delivery of the policy; 
the other premiums were sent by check to the office; I 
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turned in to the Company the money which I received 
19 for the first premium and they accepted it; the other 
checks, representing- the other premiums, were 
mailed by them direct to the cashier, unless they gave it to 
me and I turned it in to the Company; the other premiums 
were paid. 

I remember when Peter Kavakos died; I took the blanks 
for the proofs of death over to the father, who filled them 
out, and I turned them in to the Company; that is a part 
of the service that we have to do. 

Thereupon, the two policies referred to were offered and 
received in evidence, as Plaintiffs’ Exhibit 1, and Plain¬ 
tiffs’ Exhibit 2, respectively. 

The material portions of Plaintiffs’ Exhibit 1 are as 
follows: 

“THE EQUITABLE LIFE ASSURANCE SOCIETY 
OF THE UNITED STATES . . . hereby insures the life of 
Pete Kavakos (herein called the insured) and agrees to 
pay at its Home Office in the City of New York Three 
Thousand Dollars, (herein called the face amount) to the 
Insured’s brother, William Kavakos and the Insured’s 
father, Louis Kavakos, in equal shares or survivor bene¬ 
ficiaries (with the right to the Insured to change the bene¬ 
ficiary or assign this policy) upon receipt of due proof of 
the death of the Insured, provided premiums have been 
duly paid and this policy is then in force and is then sur¬ 
rendered properly released. 

“This insurance is granted in consideration of the pay¬ 
ment in advance to the Society of Twenty-five and 29/100 
Dollars, and of the payment quarterly thereafter of a like 
sum upon each nineteenth day of March, June, September 
and December until twenty full years ’ premiums shall have 
been paid, or until the prior death of the Insured. 

“THE PROVISIONS of the subsequent pages hereof 
form a part of this contract as fully as if recited at length 
over the signatures hereto affixed. This policy is executed 
at the Home Office of the Society in New York on its date of 
issue, the fourth day of January, 1933. W. Alexander, 
Secretary, Thomas T. Parkinson, President, Examined by 
Jr, (Illegible) Asst. Registrar.” 
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I 

“INCONTESTABILITY AND FREEDOM OF TRAV¬ 
EL, RESIDENCE AND OCCUPATION. Except as to the 
provisions relating to disability and double indemnity this 
policy shall be (a) INCONTESTABLE after it has been 
in force during the lifetime of the Insured for a period of 
one year from its date of issue, provided (premiums 
20 have been duly paid, and (b) FREE FROM RE¬ 
STRICTIONS on travel, residence, occupation or 
military or naval service. 

###*#*#*# 

“THE CONTRACT. This policy, and the application 
therefor, a copy of which is endorsed hereon ojr securely 
attached hereto, constitute the entire contract bdtween the 
parties. All statements made by the Insured shjall, in the 
absence of fraud, be deemed representations an^l not war¬ 
ranties, and no statement shall avoid this policy pr be used 
in defense of a claim hereunder unless contaiifed in the 
written application therefor and a copy of such application 

is endorsed hereon or attached hereto, when issiied. 
#######** 

Attached to said Exhibit 1 were copies of certain docu¬ 
ments, the material portions whereof are the following: 

“APPLICATION, PART I 9,010,874 

TO THE EQUITABLE LIFE ASSURANCE SOCI¬ 
ETY OF THE UNITED STATES. ! 

“I hereby apply for a policy on my life for $3,Q00 for the 
benefit of my brother, William Kavakos and iny father, 
Louis Kavakos, in equal shares or survivor, if lijving at my 
death . . . My full name is Pete Kavakos. I was born at 
Washington, D. C. on the 23rd of February, 19Q8 . . . The 
policy to be on the life 20 A.P. plan, with Premiums of 
$28.98 payable quar-annually in advance, and pith double 
accident, disability income. My principal occupation is 
that of Coffee Shop Prop. My residence is isjo. 802 9th 
Street N.E. Washington, D.C. ... j 

“I hereby agree that any policy issued hereoh shall not 
take effect until the first premium thereunder has been paid 
during my good health; that no agent or ot^ier person 
except the President, a Vice-President, the Secretary, the 
Treasurer or a Registrar of the Society has powjer to make 
or modify any contract on behalf of the Society br to waive 
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any of the Society’s rights or requirements, and that no 
waiver shall be valid unless in writing and signed by one 
of the foregoing officers. All of the foregoing answers and 
all those contained in Part II hereof are true, and are 
offered to the Society as an inducement to issue the 
21 policy or policies for which application is hereby 
made. 

Applicant Enter Here Any Special Instructions 

Dated at Washington, D.C. December 29th 1932 

' PETE KAVAKOS, 

Signature of Applicant. 


22 “THE EQUITABLE LIFE ASSURANCE 
SOCIETY OF THE UNITED STATES 

APPLICATION, Part II—STATEMENTS TO 
MEDICAL EXAMINER 

********* 

6. Have you ever had or been treated for any disease or 
disturbance of: (answer each separately) 

Name of 
Yes Disease or 

1 or Disturb- No. of Dura- Re¬ 

no ance attacks Date tion suit 

A. The brain or nerves.No 

B. The nose, tonsils, tonsil- 

throat or lungs (hay lectomy 

or rose fever).Yes 1 1924 2 weeks good 

C. The heart or blood 

vessels .No 

D. The stomach, liver, 

intestines, kidney or 
bladder .No 

E. The genito-urinary 

organs .No 

F. The skin, bones, 
glands, eye or ear .. .No 
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G. The rectum (hemor¬ 
rhoids or piles) .No 


7. A. Have you ever had 
gout, rheumatism, tu¬ 
berculosis, epilepsy, 
diabetes or syphilis?. .No 

B. Have you ever had 
vertigo or dizzy 

spells? .No | 

C. Have you ever 
raised or spat blood? .No 

D. Have you ever had j 

or been advised to 

have a surgical opera¬ 
tion? .Yes See #6“B” 

E. Are you maimed or 

deformed in any way? Yes Slight limp left leg #16 

F. Have you had any 
other illness or injury 


not mentioned 

above .No 

23 G. Have you ever 
had a rupture or 
worn a truss?.No 


8. Have you within two 
years occupied the 
same room or house 
with a consumptive ?.. No 


9. State every physician or Name and address of each 
practitioner whom you Dates and details Result 

have consulted or who j 

has treated you during 
the past five years. 

(If none, so state.) ..No V t Y 


10. A. To what extent do 
you use alcoholic bev¬ 
erages? .A. None 
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B. Have you been in¬ 
toxicated within the 
last five years. .. .B. No 

C. Have vou ever 

* 

taken treatment for 
the alcoholic or drug 
habit? (Details and 
dates.) .C. No 


I agree that the foregoing answers shall be part of my 
application, which shall consist of Parts I and II taken 
together, and that the foregoing answers shall also become 
part of any policy contract that may be issued on the 
strength thereof. 

Dated at Washington, County of., State of 

D.C., on the 11th day of Dec., 1932. 

Witness: 

J. W. MANKIN, M.D. 

Signature of Applicant 
PETE KAVAKOS 
(to be written in presence of 
medical examiner.)” 

The policy was endorsed as follows: “No. 9,010,874, 
Register date: December 19th, 1932.” 

Plaintiffs’ Exhibit 2 consisted of a policy of insurance in 
precisely the same form as Plaintiffs’ Exhibit 1, with the 
exception that said policy was endorsed No. 8,997,554, that 
the face amount thereof was $2,000.00, that said amount 
was expressed to be payable “to the Insured’s parents, 
Louis Kavakos and Elene Kavakos, in equal shares or sur¬ 
vivor”, that the premium thereon was $16.86 quarterly, and 
that the policy was dated December 19th, 1932. 

Attached to said Exhibit 2 were copies of certain 
24 documents, the material portions whereof are the fol¬ 
lowing : 

Application, Part I. 

To the Equitable Life Assurance Society of the United 

States. 

“I hereby apply for a policy on my life for $2,000 for the 
benefit of my mother and father, Louis & Elene Kavakos, 
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: i 

if living at my death . . . My full name is Peter Kavakos. 
I was born at Wash. D. C. on the 23 of Feb. 1908 . . . 
The policy to be on the 20 P. L. plan, with Prefmiums of 
$19.32 payable qt. annually in advance, and with double 
accident, disability income. My principal occupation is that 
of Coffee Shop Proprietor (Louis Kavakos & Sons). My 
residence is No. 802 9th St. N. E., Wash. D. C. Place of 
business is No. 727 H St. N. E., Wash. D. C. 

“I hereby agree that any policy issued hereon shall not 
take effect until the first premium thereunder has been paid 
during my good health; that no agent or other person ex¬ 
cept the President, a Vice-President, the Secretary, the 
Treasurer or a Registrar of the Society has power to make 
or modify any contract on behalf of the Society or to waive 
any of the Society’s rights or requirements, and that no 
waiver shall be valid unless in writing and signed by one 
of the foregoing officers. All of the foregoing answers and 
all those contained in Part II hereof are true, and are of¬ 
fered to the Society as an inducement to issue the policy 
or policies for which application is hereby made. 

Dated at Wash. D. C. 12/12/1932 

PETE KAVAKOS, 

I • 

Signature of Applicant.” 
*##*##**# 

Application, Part II. 

This was identical in every respect with Part II of the 
Application of which a copy was attached to Plaintiffs’ 
Exhibit 1. | 

It was thereupon stipulated that the defendant had de¬ 
clined to pay said policies, and had offered to repay the 
premiums in January, 1934, and that repayment had been 
refused. 

Thereupon the following ensued: 

25 The Court. One policy was taken out in Decem¬ 
ber, 1932? 

Mr. Block. Both were taken out on December 19, 1932. 
He died in November, 1933. 

The Court. One of these declarations refers to January, 

1933. | 

Mr. Todd. I think I can explain that, if yQur Honor 
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please. It says that on the 4th of January, 1933, the insur¬ 
ance was issued. I just wondered if that was correct. The 
other says, December, 1932. 

Mr. Block. Mr. Todd says that they were issued at dif¬ 
ferent dates, but they took the same registration date. 

Mr. Todd: There were two applications. 

The Court. I see. 

Mr. Todd. There was an application which was dated 
December 12, 1932, and the policy was issued on December 
19, 1932. A few days after, I think about December 29th, 
the insured made application for $3,000 more insurance. 

The Court. I see. 

Mr. Todd. And as to the medical examination for insur¬ 
ance, the examination was made on December 12th, when 
the first policy was taken up, and the second policy then on 
that application dated December 29th, which was issued 
January 4, 1933, they put the registering back the same as 
the first. 

The Court. The same examination? 

Mr. Todd. The same examination. 

The Coui-t. We will get those dates all straight. The 
policies are dated as of December 19, 1932, and the death 
occurred in November, 1933? 

Mr. Sherier. Within the year. 

Mr. Todd. November 17, 1933. 

The Court. And the company tendered back the pre¬ 
miums in January, 1934? 

Mr. Todd. And we kept that tender good. 

26 Cross Examination. 

I had known the insured about three years previous to the 
time these policies were issued; I know the entire family, 
which I think consisted of eight, three boys and three girls 
and the parents, but I did not know them intimately; the 
fourth boy was dead at that time; I was familiar with Mr. 
Kavakos’s son. 

The withess thereupon identified his signature and those 
of Pete Kavakos on certain documents marked for identifi¬ 
cation Defendant’s Exhibits 1 and 2. 

And thereupon, the plaintiffs rested. 

And thereupon, to maintain the issues on its part joined, 
the defendant produced as a witness Dr. Amy J. Rule, who, 
being first duly sworn, testified in substance as follows: 
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Direct Examination. 

I am a doctor of medicine. 

(Thereupon the plaintiffs admitted that the witpess is a 
licensed physician of the District of Columbia.) 

I have been practicing in the District of Columbia since 
1915; I knew Pete Kavakos and all of the membejrs of his 
family, which consisted of the parents and eight children, 
four boys and four girls; I cannot give you the exact date 
when Pete Kavakos died, but I think it was in 1933; before 
Pete died there were seven in the family; Rosa, His sister, 
had died; I think Rosa had died in July, 1932, ovir a year 
before Pete died; all of these children were living there 
together in the family; I had occasion to treat Ropa Kava¬ 
kos professionally prior to her death; I attended Ijer in the 
beginning of the last illness, and then Dr. Tewksbury. 

Q. Did you have occasion to treat Pete |Kavakos 

27 professionally at any time prior to Decetnber 12, 

1932? A. No. Before 1932? Yes. j 

Q. What were the dates ? When did you treat fyim prior 
to 1932? A. I treated him in May, 1929. I 

Q. How many times did you treat him? A. Fiv^ times. 

Q. Do you have the dates? A. Yes. May 22 , |4, 27, 29 
and 31. I gave him professional attention subsequently to 
those dates, from September, 1931, to November 4 . 6 , 1932. 

Pete Kavakos was employed in his brother’s c^ndy and 
ice cream store. 

I know Dr. William D. Tewksbury of 1835 Eye 

28 Street. 

And thereupon further to maintain the issues on 
its part joined, the defendant produced as a witness Dr. 
William D. Tewksbury, who, being first duly swim, testi¬ 
fied in substance as follows: 

Direct Examination j 

My office is in the Columbia Medical Building, Washing¬ 
ton, D.C.; I got my medical degree at George Washington 
University and have been engaged in practice ip the Dis¬ 
trict of Columbia since 1908. [ 

Q. Do you engage in general practice or do you have any 
special field? The plaintiffs, by their counsel, objected to 
the foregoing question, upon the ground that it was an at- 
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tempt, contrary to law, to obtain testimony as to what the 
witness had treated decedent for, but the Court overruled 
said objection, to which action of the Court, the plaintiffs, 
by their cotmsel, then and there duly noted an exception, 
and the witness thereupon answered the question as fol¬ 
lows : A. I specialize in diseases of the lungs. I knew Pete 
Kavakos, \Vho lived at 802 9th Street, N. E. 

Q. Did you have occasion to treat Pete Kavakos or did 
he consult you professionally prior to December 12, 1932? 
The plaintiffs, by their counsel, objected to the foregoing 
question upon the ground that it called for confidential 
communications, but the Court overruled said objection, to 
which action of the Court the plaintiffs, by their counsel, 
then and there duly noted an exception, and the witness 
thereupon answered the question as follows: A. Yes. 
29 Q. Will you give me the dates of those treatments 
and consultations, please? The plaintiffs, by their 
counsel, objected to the foregoing question upon the 
ground th^t it called for confidential communications, but 
the Court overruled said objection, to which action of the 
Court the plaintiffs, by their counsel, then and there duly 
noted an exception, and the witness thereupon answered 
the questibn as follows: A. August 6, 1931, August 8, Sep¬ 
tember 1, 7, 14, 22 and 27, October 11 and October 22, 1931. 

Thereupon, the plaintiffs, by their counsel, moved the 
Court to strike out all the testimony of the witness Tewks¬ 
bury, upon the ground that the facts in regard to which he 
had testified were confidential communications, but the 
Court overruled said motion, to which action of the Court 
the plaintiffs, by their counsel, then and there duly noted an 
exception. 

And thereupon, further to maintain the issues on its 
part joined, the defendant produced as a witness Dr. Leslie 
T. Rusmiselle, who, being first duly sworn, testified in sub¬ 
stance as follows: 

Direct Examination 

l 

I am a doctor of medicine, having taken my medical de¬ 
gree in the College of Physicians and Surgeons in Balti¬ 
more, Maryland, and have been engaged in the practice of 
medicine since 1913, and in Washington since 1924. 
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I knew Pete Kavakos, of 802 9th Street, N.E. 

Q. Did you have occasion to treat Pete Kavakos profes¬ 
sionally or did he consult you prior to December 12, 1932? 
A. I saw him professionally in the office on August 13, 1930. 

Q. Did you see him after that? A. Yes. 

Q. Where? A. I saw him three times at the office and the 
rest of the time until—Mr. Block. (Interposing) This is, of 
course, subject to the same objection. The Court: Yes. 
A. (Continuing) Do you want me to tell you where I finished 
treating him? 

Q. I want you to tell me how many times you 
30 treated him after that first day. A. It would take a 
little while to figure up, but I saw him at his home, 
beginning on the 16th of August of 1930 until July 13, 1931. 

Q. How many times did you visit him during that time? 
A. Oh, approximately—eighty or something like that. I 
have it down here. I have got the whole bill itemized. 

Thereupon the defendant offered, and there were re¬ 
ceived in evidence, the documents previously identified as 
Defendant’s Exhibit 1 and Defendant’s Exhibit 2. 

Defendant’s Exhibit 1 consisted of the original of Part I 
of the application of which a copy was attached to Plain¬ 
tiffs’ Exhibit 2, except for the fact that Questioji 9 thereof 
was printed in red, as follows: 

9. State every physician Name and address jof each 

or practitioner whom Dates and Detjails Result 

vou have consulted or 

who has treated vou 

«/ 

during the past five 

years. 

(If none, so state.).. 

As the material portions of said copy are hereinbefore 
set forth said Defendant’s Exhibit 1 is not set forth here. 

Defendant’s Exhibit 2 consisted of two sheets of paper. 
The first sheet thereof consisted of the original of Part I of 
the application of which a copy was attached to Plaintiffs’ 
Exhibit 1 and, as the material portions of said copy are 
hereinbefore set forth, the said Defendant’s Exhibit 2 is 
not here set forth. The material portions of said second 
sheet of said Defendant’s Exhibit 2 are as follows: 
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“Application, Part I 

To the Equitable Life Insurance Society of the 

United States 

“I hereby apply for a policy on my life for $3,000 for the 
benefit of my brother William Kavakos & my father Louis 
Kavakos if living at my death, . . . My full name is Peter 
Kavakos. I was born at Wash. D. C. on the 23 of Feb. 
1908. . . . The policy is to be on the 20 P. L. plan, with Pre¬ 
miums of $28.98 payable qt. annually in advance, 

31 and with double accident, disability income. Mv 
principal occupation is that of Coffee Shop Pro¬ 
prietor. My residence is 802 9th st. N. E. Wash. D. C. 

.I hereby agree that any policy issued hereon shall not 

take effect until the first premium thereunder has been paid 
during my good health; that no agent or other person ex¬ 
cept the President, a Vice-President, the Secretary, the 
Treasurer or a Registrar of the Society has power to make 
or modify any contract on behalf of the Society or to waive 
any of the Society’s rights or requirements, and that no 
waiver shall be valid unless in writing and signed by one 
of the foregoing officers. All of the foregoing answers and 
all those contained in Part II hereof are true, and are of¬ 
fered to the Society as an inducement to issue the policy or 
policies for which application is hereby made. 

I have paid to.$.to cover 

32 the first .... annual Premium on the policy applied 
for above, in accordance with the provisions of the 

receipt of date and number corresponding to this applica¬ 
tion, which I hereby accept, and agree to the conditions 
thereof. 

Applicant Enter Here any Special Instructions 
Issues as addl. above on examination of App. #1852 
Dated 12/12/32 

Dated at Wash. D. C. 12/29/1932 

' PETE KAVAKOS, 

Signature of Applicant . 

James B. Mallose Soliciting Agent only should sign here. 
(If two or more persons actually engaged in soliciting this 
application, each should sign his full name and designate 




27 


THE EQUITABLE LIFE ASSURANCE SOCIETY. 

his proportionate interest hereon if shares are loot equal. 
(A firm name must not be signed on this line.) 

Wash. D. C. No. P. 846053 j 

Agency of Agencies. 

Thereupon, counsel for the defendant offered b|i evidence 
a certified copy of the record from the Health Department 
of the District of Columbia, showing the death of Pete 
Kavakos, and the same was marked “Defendants Exhibit 
No. 3”. j 

The material portions of said Exhibit are the following: 

“Certificate of Death 
District of Columbia 

1. Place of death: No. 802 9th Street, N.E. j 

2 . Full name: PETE L. KAVAKOS 
Residence: Same 

********* 

16. Date of death: 11/17/33 I 

17. I HEREBY CERTIFY that.death occurred on 

the date stated above at 10:45 P. M. 

THE CAUSE OF DEATH was as follows: pulmonary 
tuberculosis contributory (secondary) pulmonajry hemor¬ 
rhage. 

A. M A CRUDER McDONADD, M.D. 

Acting Coroner. 

33 “Washington, D. C., October 11,1935. 

The foregoing is a true and correct copy of a cer¬ 
tificate of death on file with the Health Department of the 
District of Columbia. 

GEORGE C. RUHLAND, 

Health Officer , District of Columbia 
Attest: ARTHUR G. CODE 

Ch'fef Clerk 9 ' 

And thereupon the defendant rested. 

And thereupon, further to maintain the issues on their 
part joined, the plaintiffs produced as a witness Dr. J. 
Ward Mankin, who, being first duly sworn, testified in sub¬ 
stance as follows: 
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I am a licensed physician in the District of Columbia and 
have been Such for twenty years; I am a graduate of the 
College of Physicians and Surgeons, Baltimore. 

On December 11, 1932, I was employed by The Equitable 
Life Assurance Society of the United States as a medical 
examiner, and had been so employed all told fifteen years 
prior to that time. 

I recall Examining Peter Kavakos on December 11, 1932. 

The document now exhibited to me is a photostatic copy 
of the report which I made to The Equitable Life Assurance 
Socictv. 

Said document was thereupon offered and received in 
evidence as Plaintiffs ’ Exhibit 4. The material portions 
thereof are as follows: 

“The Equitable Life Assurance Society of the 

United States 

1 393 Seventh Avenue, New York 

Medical Examiner’s Report. 

11. A. How well do you know applicant? A. Just intro¬ 
duced. 

**##*#*#* 

12 . C. State blood pressure Systolic 117 

(by auscultation) Diastolic 64 

Do you find upon examination any abnormality of: De¬ 


scribe fully anv abnormalitv. 

D. The Arteries or Veins—Atheroma or undue 

thickening D. No 

E. The Heart—Abnormal action, murmurs, 

hypertrophy, degeneration E. No 

34 F. The Respiratory System—Lung, 

Nose, Throat F. No 

G. The Nervous System—Brain, Spinal Cords, 

Nerves G. No 

H. The abdomen—Stomach, Intestines, Liver, 

Spleen, etc. H. No 

I. The Skin, Middle Ear, Eye or other part of 

bodv I. No 
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15. A. Does the applicant look older than the 
stated age? 

B. Is there anything unfavorable in the general 
appearance such as delicate or sickly appearance 
or full habit? (Describe.) 

C. Is there any undue hazard to life or health 
from occupation or pastime which might affect 
the risk as to life, accident or health insurance? 


A. No. 


B. No. 


C. No. 


* 


* 


* 


F. Has the applicant ever had, in your opinion, 
symptoms of hepatic or renal colic, appendicitis, 
gastric or intestinal ulcer, tuberculosis, syphilis 
or any disease not alreadv mentioned? 


F. No. 


* 


* 


16. Remarks and Additional Data: 1910 applicant had 
a slight case of infantile paralysis in left leg, v|dth about 
half inch shortening, does not use a crutch or bane as a 
means of locomotion. I recommend applicant for amount 
of insurance. 


I certify that I have made the above examination at 
Washington, D. C., on this 11 dav of Dec. 1932. | 

J. W. MANKIN, M.D. P. 0. Address 2030 16th St. N.W. 
Washington, D. C.” 


I made the regular physical examination for insurance by 
examining the heart, the lungs, general or family history, 
the age of the different living ones, the dead and the cause, 
an examination of chest for the lungs and for the 1 heart, and 
urine analysis and like that; the purpose of the examination 
of the lungs is to find out whether they have tuberculosis; 
in my examination of the lungs of Mr. Kavakos I found 
no evidence of tuberculosis; as far as I could tell 
35 the lungs were entirely normal; the examihation con¬ 
sists of having the chest bared and usin^ a stetho¬ 
scope; that is the usual examination approved: by physi¬ 
cians for tuberculosis and is a true test in mosjt instances 
as to any cavity of the lung condition. I recommended 
Peter Kavakos for the policies which were issjied by the 
Company. 
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The answers to the questions on the application are in 
my handwriting, and it was then signed by the insured. His 
chest was bared for the examination. 

C ross-examinaiion. 

I do not think I had met the applicant or seen him before 
I made this examination; there was no one present when it 
was made; Mr. James Mallas, the agent, introduced me to 
him and I made an accurate record of the applicant’s an¬ 
swers, so far as I know; Mr. Kavakos did not tell me that 
he had been treated by several physicians; he admitted hav¬ 
ing an operation for removal of tonsils in 1924; with respect 
to the 5-year period immediately before I examined him 
he did not tell me that he had been treated bv any physician. 

And thereupon, further to maintain the issues on their 
part joined, the plaintiffs produced as a witness James B. 
Balias, who, being first duly sworn, testified in substance 
as follows: 

I am still writing insurance for this Company; at the 
time these policies were written on the life of Peter Kava¬ 
kos I solicited the insurance. 

Q. Now, will you state how frequently you went to see 
Pete Kavakos for the purpose of getting him to buy this 
insurance? A. I called on the two sons several times to 
write this application, and I had both sons taking the ap¬ 
plication at the same time and they were both examined at 
the same time—I mean, at the same date. 

I wrote insurance on both sons, William Kavakos and 
also the deceased, Peter Kavakos: I had difficulty in order 
to get them to buy the insurance. I sold insurance on the 
other boy, George, and there is another one, too, which was 
written at the death of this boy. 

Q. Will you state what the extent of the difficulty was that 
you had in getting him to understand or in getting him to 
buy this insurance? A. They did not believe in insurance, 
and especially the father is very much against insurance. 
He does not believe in insurance. 

I had to make many calls on them by way of sell- 
36 ing these people insurance, and I had to try several 
representations in order to show them what the in¬ 
surance will do for them. Peter Kavakos worked in the 
confectionery and lunch room, serving, taking the cash, and 
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generally lie was with his father there, and generkl duties 
in the place of business; his work required him to stand on 
his feet rather regularly. 

C ross-examination. 

Such difficulty as I had with Kavakos was in persuading 
him that insurance was a good thing; they could not see 
the insurance; I have had the same difficulty with a lot of 
people. 

And thereupon, further to main the issues on their part 
joined, the plaintiffs produced as a witness William Kava¬ 
kos, who, being first duly sworn, testified in substance as 
follows: 

I am a plaintiff in one of these causes and am 21 brother 
of the decedent Peter Kavakos; he died November 17, 1933, 
at the age of twentv-flve years; he was not ill at k n 7 time 
before he died after the insurance was written. On the 
date of his death he worked until 11 o’clock at night and 
then he went home and dropped dead in the bathroom; he 
had worked regularly previous to that for a year. | 

| 

Cross-examination. 

When I got there he was lying down in the bathroom in¬ 
side ; I do not know anything about a hemorrhage. 

Thereupon, the plaintiffs produced one Rossitei, and of¬ 
fered to prove by him and other witnesses the character of 
the insured. But the Court stated that he would not permit 
such testimonv to be received, to which action of the Court 
the plaintiffs, by their counsel, then and there duly noted 
an exception. 

And thereupon the plaintiffs rested. 

The foregoing is the substance of all of the testimony in 
the causes. 

And thereupon the defendant, by its counsel, moved the 
Court to direct the jury to return verdicts in its favor, but 
the Court overruled said motion. 

Thereupon, at 4:05 o’clock P.M., the case was dubmitted 
to the jury. 

Thereupon the jury retired to consider their verdict, and 
thereafter, at 10 o’clock P. M., while the jury were still con¬ 
sidering their verdict, the Court sent for the jury [and they 
were returned into the Courtroom; and thereupon ihe Court 
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directed the jury to return a verdict for the defen- 

37 dant in each case, to which action the plaintiffs, by 
their counsel, duly noted an exception. 

Thereupon, in accordance with the direction of the Court, 
the jury returned a verdict for the defendant in each case. 

BE IT FURTHER REMEMBERED, that the several ob¬ 
jections and exceptions made and taken in the course of 
the trial of the causes were severallv made and taken as 
they purport in the foregoing Bill of Exceptions to have 
been made and taken, and the plaintiffs pray the Court to 
sign and seal this, the plaintiffs’ Bill of Exceptions, and it 
is accordingly done, now, for them, this 24th day of Febru¬ 
ary, in the year one thousand nine hundred and thirty-six. 

JOSEPH W. COX 

(Seal) Justice 

Approved: 

JOSEPH T. SHERIER 
Attorney for defendant. 

T. HARDY TODD 
Attorney for Defendant. 

Endorsed: At Law No. 84,241. William Kavakos, et al., 
Plaintiffs, v. The Equitable Life Assurance Society 

38 of the United States, Defendant. At Law No. 84,242. 
Louis Kavakos, et ah, Plaintiffs, v. The Equitable 

Life Assurance Society of the United States, Defendant. 
Bill of Exceptions. 

Endorsed on Cover: District of Columbia Supreme 
Court. Nos. 6692-6693. William Kavakos et al., Appel¬ 
lants, vs. The Equitable Life Assurance Society of the 
United States, and Louis Kavakos et al., Appellants, vs. 
The Equitable Life Assurance Society of the United States. 
United States Court of Appeals for the District of Colum¬ 
bia. Filed Apr. 14, 1936. Moncure Burke, Clerk. 
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UNITED STATES COURT OF APPEALS FOR 
THE DISTRICT OF COLUMBIA 

I 

APRIL TERM, 1936. 


No. 6692. 


WILLIAM KAVAKOS, et al., 
Appellants, 
vs. 

THE EQUITABLE LIFE ASSURANCE SOCIETY 
OF THE UNITED STATES. 


No. 6693. 


LOUIS KAYAKOS, et cd. y \ 
Appellants, 

i I 

vs. 

THE EQUITABLE LIFE ASSURANCE SOCIETY 
OF THE UNITED STATES. 


BRIEF FOR APPELLANTS. 


STATEMENT OF THE CASE. 

These cases are before this Court on appeals by the 
plaintiffs in two actions on policies of insurance on 
the life of one Pete Kavakos from judgments for the 
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defendant (R. 7, 10-11) entered on verdicts for the de¬ 
fendant directed by the trial Court (R. 4-5). 

In No. 6692, the plaintiffs, William Kavakos and 
Louis Kavakos, were the beneficiaries under a policy 
for $3,000 (R. 1-2), and in No. 6693 the plaintiffs, 
Louis Kavakos and Elene Kavakos, were the benefi¬ 
ciaries under a policy for $2,000 (R. 7-8). 

The two causes were consolidated for trial (R. 4-5) 
and the issues of fact and of law were the same in each 
case. 

The defendant filed three pleas in each case, wilich 
were identical, mutatis mutandis . The first pleas de¬ 
nied in general terms that the policies ever became ef¬ 
fective as binding contracts (R. 3, 9); the second pleas 
alleged that the insured, by his application, agreed 
that any policy issued upon the basis thereof should 
not take effect until the first premium had been paid 
during his good health, and that the insured was not in 
good health at the time of such payments, but was then 
afflicted with a serious disease which tends to shorten 
human life (R. 3, 9); and the third pleas alleged that 
the insured, in his application, falsely stated that at 
the date thereof he w’as in good health, and falsely an¬ 
swered negatively questions intended to ascertain 
whether he had ever been treated for tuberculosis, had 
spat blood, or had consulted or been treated by a physi¬ 
cian during the preceding five years; that these an¬ 
swers were material to the risk, and that upon discov¬ 
ery of the incorrectness thereof the defendant had no¬ 
tified the beneficiaries of its rescission and had ten¬ 
dered a return of the premiums, which tender had been 
declined (R. 3-4, 9-10). 
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The documentary evidence received at ithe trial 
showed that under date December 12,1932, Pete Kava- 
kos applied to the defendant for a $2,000 policy on his 
life for the benefit of his parents, Louis and Elene 
Kavakos. The application included the [following 
agreements: 

“I hereby agree that any policy issued hereon 
shall not take effect until the first premium there¬ 
under has been paid during my good health: * * *. 
All of the foregoing answers and all those con¬ 
tained in Part II hereof are true, and afe offered 
to the Society as an inducement to issufe the pol¬ 
icy or policies for which application is hereby 
made.” (R. 20-21.) 

i 

Part II of the application consisted of the statements 
of the insured to the Medical Examiner, including the 
following: 

“7. A. Have you ever had gout, rheumatism, 
tuberculosis, epilepsv, diabetes or syphilis? No. 
(R. 19.) 

“C. Have you ever raised or spat blood? 
No. (R, 19.) 

4 4 9. State every physician or practitioner whom 
you have consulted or who has treated you during 
the past five years. (If none, so state.) No.” (R. 
19.) 

The policy thus applied for was dated December 19, 
1932, and was for $2,000, payable to the plaintiffs 
Louis Kavakos and Elene Kavakos and copie s of Parts 
I and II of the application were attached thereto. This 
policy was received in evidence as Plaintiffs Exhibit 2 
(R. 20). 

Subsequently, under date December 29, 1932, the 
said Pete Kavakos made a similar application to the 
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defendant for another policy on his life for $3,000 for 
the benefit of the plaintiffs William Kavakos and 
Louis Kavakos. No additional medical examination 
appears to have been made as to this application, but 
when the policy was issued pursuant thereto under 
date January 4,1933 (R. 16), there was attached there¬ 
to a copy of the application therefor and also a copy 
of the prior medical examination (R. 17-19). The sec¬ 
ond policy was received in evidence as Plaintiffs’ Ex¬ 
hibit 1 (R. 16). 

The insured died November 17, 1933 (R. 31); the 
defendant declined to pay under the policies and of¬ 
fered to repay the premiums, but the offer was de¬ 
clined (R. 21). 

The defendant produced as a witness Dr. Amy J. 
Rule, a physician, who testified that she knew the in¬ 
sured and all of the members of his family, which con¬ 
sisted of the parents and seven children; that she had 
occasion to treat professionally one of the insured’s 
sisters, who had died over a year prior to the death 
of the insured, that she treated the insured five times 
in May, 1932, and that she gave him professional atten¬ 
tion from September, 1931, to November 16, 1932 (R. 
23). 

Dr. William D. Tewksbury, a physician, produced, 
as a witness by the defendant, was asked, “Do you 
engage in general practice or do you have any special 
field,” and, over the objection and exception of the 
plaintiffs, answered, “I specialize in diseases of the 
lungs” (R. 23-24). He then testified, over the objec¬ 
tion and exception of the plaintiffs, that he had occa- 
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sion to treat the insured, or that the insured Consulted 
him professionally prior to December 12, J1932 and 
that the dates of those treatments and consultations 
were August 6 and 8, 1931, September 1, 7, 1|4, 22 and 
27, 1931, and October 11 and 22, 1931 (R. 24) L 

Dr. Leslie T. Rusmiselle, a physician, also Iproduced 
as a witness by the defendant, testified that h^ saw the 
insured professionally in “the office” on August 13, 

1930, and, over the objection and exception of the 
plaintiffs, further testified that he “saw” th^ insured 
at his home beginning August 16, 1930 until July 13, 

1931, about eighty times (R. 24-25). 

Thereupon the defendant offered in evidence a cer¬ 
tified copy of a certificate of death of the Adting Cor¬ 
oner, stating that Pete L. Kavakos had died on No¬ 
vember 17, 1933, and that the cause of death was pul¬ 
monary tuberculosis contributory (secondary) pul¬ 
monary hemorrhage (R. 27). 

In rebuttal, the plaintiffs produced Dr. J. Ward 
Mankin, a physician, who had examined the insured as 
medical examiner of the defendant, on December 11, 

1932, He identified and there was received in evi¬ 
dence, a copy of the report which he had m^de to the 
defendant, in which he had reported that, upon exami¬ 
nation of the insured, he had found no abnormality 
of the arteries or veins, heart, respiratory system, lung, 


nose or throat, that there was nothing unfavorable in 
his general appearance, such as delicate or jsiekly ap¬ 
pearance, and that the insured had not ever, in the.ex¬ 
aminer’s opinion, had symptoms of tuberculosis or 
any other disease (R. 28-29); he testified tljat he had 
made the regular physical examination by examining 


the heart and lungs, and that the purpose of the latter 
was to find out whether he had tuberculosis, but that 
he found no evidence thereof, and that he recommend¬ 
ed Peter Kavakos for insurance (R. 29). 

The agent of the defendant who had sold the poli¬ 
cies to the insured testified that he solicited the insur¬ 
ance, and had a good deal of difficulty in persuading 
the insured that insurance was a good thing for him 
(R. 30-31). 

William Kavakos, a brother of the insured, and one 
of the plaintiffs, testified that the insured was not ill 
at any time before he died after the insurance was 
written, and that on the day of his death he worked 
until 11 o ’clock at night and then went home and 
dropped dead in the bathroom; and that the insured 
had worked regularly previous to that for a year (R. 
31). 

At the conclusion of the testimony the defendant 
moved for a directed verdict in each case. The Court 
overruled the motion and submitted the case to the 
jury. The jury considered their verdict for about six 
hours, and while they were so considering, the Court 
recalled them and granted the defendant’s motion. Ac¬ 
cordingly the jury, by direction of the Court, returned 
a verdict for the defendant in each case (R. 5, 30-31). 
Judgments were thereafter entered on the verdicts, 
and this appeal is prosecuted therefrom (R. 7, 10-11). 

ASSIGNMENTS OF ERROR (R. 11, 12). 

1 . The Court erred in permitting the witness 
Tewksbury to testify that he specialized in diseases 
of the lungs, as appears by the bill of exceptions. 



2. The Court erred in permitting th^ witness 

Tewksbury to testify that he had occasion to treat 
Pete Kavakos or that said Pete Kavakos I consulted 
him professionally prior to December 12, 19p2, as ap¬ 
pears by the bill of exceptions. j 

3. The Court erred in denying the motion of the 
plaintiffs to strike out the testimony of the witness 
Tewksbury, as appears by the bill of exceptions. 

4. The Court erred in permitting the witness Rus- 
miselle to testify as to seeing Pete Kavakos profes¬ 
sionally and as to treating him as appears ^>y the bill 
of exceptions. 

I 

5. The Court erred in permitting to be received in 
evidence a certified copy of the record of fjhe Health 
Department of the District of Columbia, showing the 
death of Pete Kavakos, as appears by the bill of ex¬ 
ceptions. 

6. The Court erred in directing the jury to return 
a verdict for the defendant. 

ARGUMENT AND AUTHORITIES. 

Error in Admitting Testimony of Attending Physicians. 

| 

(Assignments of Error 1, 2, 3 and 4.) 

These assignments of error are based upon the ac¬ 
tion of the Court in permitting certain physicians to 
testify in regard to their treatment of the insured, con¬ 
trary to the provisions of D. C. Code, Title 9, Section 
20, which provides that 

“In the courts of the District of Columbia no 
physician or surgeon shall be permitted, without 
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the consent of the person afflicted, or of his legal 
representative, to disclose any information, con¬ 
fidential in its nature, which he shall have ac¬ 
quired in attending a patient in a professional ca¬ 
pacity and which was necessary to enable him to 
act in that capacity, whether such information 
shall have been obtained from the patient or from 
his family or from the person or persons in charge 
of him: * * V’ 

The statute creating the privilege is for the protec¬ 
tion of the patient, and, being of a remedial nature, it 
should be construed liberally and with reference to the 
evil it was designed to remedy. 

Arizona & N. M. Ry. Co. vs. Clark, 207 Fed. 

817. 

Manufacturers' Life Insurance Company vs. 

Brennan, 270 Fed. 173. 

Jacobs vs. Cedar Rapids, 181 Iowa 407. 

It is a breach of the privilege to permit a physician 
to testify as to a patient whom he has treated that he 
has treated him, as this is a disclosure of information 
that the patient was ill, and it is especially a breach of 
the privilege to permit a physician to testify that he is 
a specialist in a particular disease and that he treated 
a certain patient. 

This point was expressly before the Court for ad¬ 
judication in the case of McCormick vs. United Life, 
etc. Insurance Association, 29 N. Y. S. 364. In that 
case a physician had been permitted to testify that he 
had had experience in treating cancer and had treated 
cancer of the tongue and had treated the insured; an¬ 
other physician testified that he had examined the 
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tongue and throat of the insured. In holding the ad¬ 
mission of the testimony of these physicians to have 
been erroneous and in violation of the New York stat¬ 
ute, which was quite similar to the District of Colum¬ 
bia statute, the Court said: 

“It is urged that these physicians disclosed no 
information derived from Story [the insured] 
while they were treating him in a professional ca¬ 
pacity. While this may be technically true, we 
think that by permitting the defendant to show by 
these witnesses that they had treated him for some 
disease for a long time anterior to the date of the 
policy, and that they were specialists and accus¬ 
tomed to treat cancers, and diseases of the tongue 
and throat, the spirit of the section wap violated, 
and an error was committed in admitting this evi¬ 
dence over the objection of the plaintiff.” 

■ 

Error in Directing Jury to Return Verdicts for; Defendant. 

♦ 

(Assignment of Error 6.) j 

Where there is uncertainty as to the existence of a 
material fact either arising from a confliqt in testi¬ 
mony or because, the facts being undisputed, fair- 
minded men will honestly draw different conclusions 
from them, the question is not one of law but of fact 
to be settled by the jury. 

Richmond & D. R. Co. vs. Powers j 149 U. S. 

43. J 

Gunning vs. Cooley, 281 U. S. 90. 

• i 

The defense was that, in his application, tpe insured 
had falsely and fraudulently replied “No” to the ques¬ 
tions as to whether he had ever had tuberculosis, and 
to a request to state every physician whom he had con- 
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suited or who had treated him during the past five 
years. 

Each policy provided— 

“All statements made by the insured shall, in 
the absence of fraud, be deemed representations 
and not warranties, * * (R. 17.) 

It was necessary, therefore, in order for the trial 
Court to be justified in directing a verdict for the de¬ 
fendant, not only that the defendant should have ad¬ 
duced testimony tending to show that these answers 
were untrue, but to have adduced testimony from which 
all reasonable men would be required to find that such 
statements were both false and fraudulent. 

In Northwestern Mutual Life Insurance Company 
vs. West, 62 App. D. C. 381, 383, a similar case, this 
Court said: 

“• * * the company, in order to sustain its de¬ 
fense in the present case, must prove, not only 
that the statements in question were untrue, but 
also that the insured knew them to be untrue 
when made and that he uttered them falsely and 
fraudulently. (Citations.) The question of the 
truth or falsity of the representations made by the 
insured is for the jury. (Citation.) And the bur¬ 
den of proof upon such an issue rests upon the in¬ 
surer. (Citation.) If the evidence upon such an 
issue is conflicting, a verdict for the defendant 
should not be directed. (CitatioU.) And it has 
been held that the defense of misrepresentation or 
fraud in such cases must be established by a pre¬ 
ponderance of clear and satisfactory evidence; 
not only by a preponderance of evidence, but by 
a preponderance of evidence that is clear and sat¬ 
isfactory. (Citations .) 9 9 
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Measured by these tests, can it be said that; reason¬ 
able men could not differ in the instant case oji the is¬ 
sues of whether (1) the answers were false ^nd (2) 
that they were also fraudulent? 

Even if it be conceded that there is testimony in the 
case upon which a jury might have found thht at the 
time the application was made the insured was suffer¬ 
ing from tuberculosis, we submit that not oiily does 
the testimony fall short of being so strong that the 
jury must have found it to be a fact, but that it hard¬ 
ly entitled the defendant to a submission of that issue 
to the jury at all and there is not a scintill^, of evi¬ 
dence that the insured knew his condition. 

The only testimony at all bearing on this issjue is the 
following: Dr. Rule testified that she had occasion to 
treat the insured five times in May, 1929 and “gave 
him professional attention’’ from September,, 1931 to 
November 16, 1932 (R. 23). The testimony did not 
show for what she treated him, nor the occasion for 

i 

the “professional attention” which she said [she gave 
him. The treatments might have been for soipk trifling 
disease, which would not have been sufficientj to avoid 
the policy. 

Connecticut Mutual Life Insurance Co. vs. 

Union Trust Company, 112 U. S. 2|)0. 

Mays vs. New Amsterdam Casualty Co., 40 
App. D. C. 249, 258. j 

Hubbard vs. Mutual Reserve Fund Lffe Asso., 
100 F. 719. I 

New York Life Ins. Co. vs. Moats, 207 F. 48L 
Bankers’ Life Co. vs. Hollister, 33 F. (2d) 
72. 


The ‘ 4 professional attention” might have been in 
connection with some member of his family, which con¬ 
sisted of seven or eight persons (R. 22, 23). 

Dr. Tewksbury testified that he treated or consulted 
with the insured on certain dates in August, Septem¬ 
ber and October, 1931 (R. 24). As above stated, this 
physician also testified, over the objection of the plain¬ 
tiffs, “I specialize in diseases of the lungs.’’ It does 
not appear from Dr. Tewksbury’s testimony that he 
treated the insured for any disease of the lungs, or 
that if he did treat him for a disease of the lungs such 
disease was tuberculosis, and it will be noted that this 
physician did not testify that he specialized in such 
diseases at the time of the trial. On the contrarv, his 
testimony as to specialization, being in the present 
tense, related only to the time of the trial, which oc¬ 
curred on November 4,1935 (R. 15), almost four years 
after the date of the application for insurance. The de¬ 
fendant, on its motion for a directed verdict, is not en¬ 
titled to a construction of this answer in a way more 
favorable than its terms require. 

Dr. Rusmiselle testified that he “saw” the insured 
professionally in “the office” on August 13, 1930. He 
was asked how many times he treated him after the 
first day, and his answer was, “I saw him at his home, 
beginning on the 16th of August of 1930 until July 13, 
1931”, and then stated that he visited him approxi¬ 
mately eighty times (R. 25). It will be seen that this 
physician did not testify that he ever treated the in¬ 
sured, but only that he saw him professionally in “the 
office” and in the insured’s home. When it is consid¬ 
ered that the insured was a member of a family of 
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seven or eight persons, including a sister, Ro^a Kava- 
kos, who had died in 1932 (R. 23) it is at oncie appar¬ 
ent that this testimony is consistent with the Inference 
that he saw the insured while visiting his honie for the 
purpose of treating other members of his fanjily. 

Seeing the insured is not the same as treating or con¬ 
sulting him. 

Prudential Life Insurance Company 
31 App. D. C. 184,192. 


r 


vs. Lear , 


that the 
contribu- 
. 27). It 
attended 


Neither was it shown by any competent fjestimony 
that the insured came to his death as the result of tu¬ 
berculosis. The only evidence on this point Was a cer¬ 
tified copy of a record of the Health Department, 
signed by the Acting Coroner, to the effect 
cause of death was pulmonary tuberculosis 
tory (secondary) pulmonary hemorrhage (R 
was not shown that the Acting Coroner either 
the insured during his lifetime or was present at any 
autopsy performed on his body. In holding sjich a cer¬ 
tificate not admissible in evidence on the issu^ of cause 
of death this Court, in Levy vs. Vaughan , 42 4-PP* D. C. 
146, 154 said: 

“The coroner was not in attendance 
patient. He did not make the autopsy, a| 
formation regarding the cause of death jwas hear¬ 
say. We think there was no error in excluding the 
certificate. The case of Evanston v. Gunn , 99 U. 
S. 660, 666, 25 L. ed. 306, 307, is relied on by the 
appellant in support of his exception. As stated 
in National Union v. Thomas , 10 App. t). C. 277, 
291: ‘In Evanston v. Gunn, it was held that the 
official record of the weather observer a|t Chicago 
was admissible in evidence to show the condition 
of the weather upon the day that plaintiff received 


upon the 
nd his in- 


the injury, which was the subject-matter of her 
suit. In considering the effect of that case, how¬ 
ever, it must be observed that the fact proved was 
not the issue of the case, but a mere incident there¬ 
of, and was also one of a character like, for ex¬ 
ample, the market price of articles of commerce at 
a time in the past, which it has been held may be 
proved by the private entries of disinterested 
persons dealing therein at the time. Cliquot’s 
Champagne, 3 Wall. 114, 141, 18 L. ed. 116, 120. ? 
See also Prigg v. Lansburgh , 5 App. D. C. 30, 36; 
Snell v. United States, 16 App. D. C. 501, 517. 
Whether the death was caused bv the ether was 
one of the issues in the case which the jury was 
impaneled to determine. The coroner was an 
available witness and might have been called to 
testify to any actual conditions observed by him. 
As a matter of fact, he had no direct knowledge of 
the facts, but certified upon information derived 
from others. Moreover, the certificate was not an 
official certificate as coroner, but a formal require¬ 
ment of the health department, of attending physi¬ 
cians, where there has been no occasion for an in¬ 
quest i and its apparent purpose is to furnish sta¬ 
tistical information. It was signed formally by 
the coroner as attending physician/ ’ 

Giving the defendant the benefit of an aspect of the 
case as favorable, and, we submit, even more favor¬ 
able than that to which it is entitled, the most that can 
be said is that there was evidence tending to show that, 
contrary to the statements made by the insured, he had 
consulted a physician, and that he died of tuberculosis; 
but not a single piece of evidence upon which a charge 
of fraud could be based, much less held to have been 
conclusively proved. 

This case is very similar to Northwestern Mutual 
Life Insurance Company vs. West , 62 App. D. C. 381, 


supra. In that case the following questioi among 
others, had been asked the insured: 4 ‘Give oelow all 
illnesses, diseases, or accidents you have had during 
the past five years with names of the physicians or at¬ 
tendants. If none, so state.’’ To this question the in¬ 
sured had answered: “None.” 

The testimony in the case showed that the insured, 
prior to applying for the insurance, had been in a nerv¬ 
ous run-down condition, that he had consulted his fam¬ 
ily doctor, who had advised him to go to Baltimore to 
consult with a medical expert there; that the insured 
had done so, and, on the advice of that expert, had 
gone to a nursing home in Baltimore, and afterwards 
to a rest cure at Buena Vista, and that the expert had 
had the insured examined by a heart specialist. 

This Court held that, notwithstanding this testimony, 
the case should have been submitted to the jury, and 
that the trial Court had properly denied the jlnsurance 
Company’s motion for a directed verdict. 

i 

i 

The appellee will no doubt contend in this 1 Court, as 
it did in the Court below, that the action ot the trial 

i 

Court in directing a verdict for the defendant is sup¬ 
ported by the decision of the United State^ Supreme 
Court in Mutual Life Insurance Company vs. Hilton- 
Green, 241 U. S. 613. We propose, therefore, to show 
that the instant case does not fall within th^ principle 
of that case, but, instead, within the principle of North¬ 
western Mutual Life Insurance Company vs. West, 
supra. 

I 

In the Hilton-Green case, the following (facts were 
shown: 
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1. That the insured had falsely stated in his appli¬ 
cations that he had never had any application for in¬ 
surance rejected. 

2. That one Torrey had signed certificates on the 
applications, as soliciting agent, that he had known the 
applicant for six years and had seen him sign the ap¬ 
plications; whereas Torrey was not the soliciting 
agent, did not know the insured, and had not seen him 
sign the applications. 

3. That two physicians engaged by the Insurance 
Company to examine the insured had signed the appli¬ 
cations as witnesses to the signatures thereto of the 
insured, whereas the insured had not in fact signed 
the applications in the presence of either of them. 

4. That these physicians had certified on the appli¬ 
cations that they had examined the insured, whereas in 
fact neither of them had done so. 

5. That the insured was experienced in insurance 
matters and knew all these facts. 

There was also testimony in that case that the in¬ 
sured, in response to the question,“State every physi¬ 
cian whom you have consulted in the past five years,’’ 
had replied, “None”; that in response to the question, 
“Have you undergone any surgical operation?” he 
had replied, “No”; and that in response to the ques¬ 
tion, “Have you ever been under treatment at any asy¬ 
lum, cure,i hospital or sanitarium”, he had replied 
“No”; whereas about a year and a half prior to mak¬ 
ing applications for the insurance the insured had suf¬ 
fered serious pains in his head, had consulted several 
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physicians, and had gone to a sanitarium wheije he was 
operated on for cystic infection of the lcjwer jaw 
caused by an impacted wisdom tooth, that he jwas con¬ 
fined to the sanitarium for ten days, and remained un¬ 
der the care of a physician for nearly a month. 


The United States Supreme Court held that 
should have been directed for the defendan 


a verdict 
but an 


analysis of the decision of that Court shqws quite 
clearly that it did not to any extent whatever turn 
on the representations as to the illnesses of the insured 

or his consultation with, or treatment by a physician. 

1 

The Circuit Court of Appeals (Mutual Life Insur¬ 
ance Company vs. Hilton-Green, 211 Fed. 31)^ had held 
that the trial Court had acted propjerly in submitting 
to the jury the issue as to the falsity and materiality 
of his statements as to his health and medical treat¬ 
ment; it further held that the representations of the 
insured that he had been examined by the insurance 
Company’s medical examiners and his statements as to 
previous applications for insurance were jfalse and 
material, and would void the policies, unless the Insur¬ 
ance Company was estopped by reason of the knowl¬ 
edge of its agents of the true facts in regard thereto; 
and held that the Insurance Company was so estopped. 

When the case got to the Supreme Court of the Unit¬ 
ed States , that Court did not consider the representa¬ 
tions of the insured as to his health and medical treat¬ 
ment as being before it at all. It agreed witp the Cir¬ 
cuit Court of Appeals that the representation^ as to the 
medical examination by the Company’s medical ex¬ 
aminers and his representations as to priop appliea- 
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tions for insurance were material and must have been 
known to the insured to be false, and were therefore 
fraudulent; the Supreme Court overruled the Circuit 
Court on the question of estoppel, and, therefore, re¬ 
versing that Court, held that a verdict for the defend¬ 
ant should have been directed. The only comment the 
Supreme Court made on the state of the insured’s 
health and medical treatment is contained in a single 
paragraph on page 617 of its opinion, as follows: 

“During summer of 1907 assured suffered seri¬ 
ous pains in his head, and, after consulting more 
than one physician, went to a sanitarium at Mont¬ 
gomery, Alabama, and was there operated on for a 
-cystic enlargement of the lower jaw caused by an 
impacted wisdom tooth. He was confined to the 
sanitarium for ten days and remained under im¬ 
mediate care of a physician from July 16th to Au¬ 
gust 13th, 1907.’’ 

The foregoing appears merely in the Supreme 
Court’s narrative of the facts of the case and is no¬ 
where again mentioned in the opinion. 

The gist of the Supreme Court’s decision is to be 
found on page 621 et seq . as follows: 

“The circuit court of appeals affirmed a judg¬ 
ment upon verdict for respondents. Among other 
things it said (127 0. C. A. 467, 470, 471, 211 Fed. 
31, 34, 35): 

4 That, under the language of the policies in¬ 
volved in this suit, the defendant, to avoid the pol¬ 
icies for false representations, must establish their 
falsity, materiality, and the knowledge of the in¬ 
sured, actual or imputed, of their falsity. 

# # • 

‘This leaves for consideration the representa¬ 
tion of the insured that he had been examined by 
Dr. Turberville, defendant’s medical examiner, 
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and that the answers recorded by the medical ex¬ 
aminer in his report were correct. In trijith, there 
was no such examination had, and the inshred must 
have known that there was none, and the represen¬ 
tation that there had been one was a material one. 
So with regard to the representation of the insured 
that there had been no previous application for in¬ 
surance made by him and rejected, or not passed 
upon favorably by the insurance company. This 
was untrue, must have been known to Ijiave been 
untrue by the insured when he made it, qnd it was 
material. Either of these two last representations 
would be sufficient to avoid the policies, imless the 
defendant is estopped to rely upon them, by rea¬ 
son of its knowledge of their falsity. * * *’ 


“Considered in most favorable light possible, 
the above quoted incorrect statements in j the appli¬ 
cation are material representations; anq, nothing 
else appearing, if known to be untrue tyy assured 
when made, invalidate the policy witho 
proof of actual conscious design to def 


at further 
raud.” 


The Supreme Court then proceeds to disagree with 
the Circuit Court of Appeals on the questioh of estop¬ 
pel, holding that the Insurance Company vjas not es¬ 
topped by the knowledge of its agents, because the 
agents had acquired their knowledge of th^ insured’s 
misrepresentations “under circumstances which he 
knew negatived any probability that the actual facts 
would be revealed” (p. 623), and therefore: held that 
a verdict for the defendant should have beejn directed. 

It will thus be seen that the HUton-Green <jase turned 
entirely on the falsity of the insured’s representation 
that he had been examined by the Company’s physi¬ 
cian, and his misstatement as to prior applications for 
insurance, and not to any extent whatever on his an- 
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swer as to his physical condition and prior medical 
treatments. 

The following citations are in line with the rule laid 
down in N orthwestern Mutual Life Insurance Co. vs. 
West, 62 App. D. C. 381. 

In Wharton vs. Aetna Life Insurance Company, 48 
Fed. (2d) 37, the insured was asked whether he had 
consulted or been examined or treated by any physi¬ 
cian or practitioner during the preceding five years, 
and gave a negative answer thereto. He had in fact 
been treated by a physician. The trial Court direct¬ 
ed a verdict for the defendant. This was held error, 
the Court holding that the jury might have believed 
that the insured believed in good faith that the ailments 
for which he had consulted the physician were of a 
trivial character. 

In the ihstant case there is not a word of testimony 
to indicate that the insured had any idea as to the dis¬ 
ease from which he was suffering, although it would 
have been competent for the attorneys for the defend- 

i » 

ant to have asked his physicians whether they dis¬ 
closed to the assured the character of the ailment with 
which he was suffering. Neither is there in the instant 
case any Evidence that, at the time of the application, 
he was suffering with the disease of which he died, and, 
in fact, there was every ground for a presumption to 
the contrary, in view of the physical examination made 
by the Insurance Company 9 s physician. 

In Modern Woodmen vs. Lawson, 110 Va. 81, the de¬ 
fendant complained of the refusal of the trial Court to 
instruct the jury as a matter of law that if the insured 


21 


had answered in the negative the question whether he 
had been treated by or had consulted a physician, and 
that such answer was untrue or wilfully false, they 
must find for the defendant. In lieu thereof, the Court 
told the jury that they must find for the defendant if 
they found such statement was material or \yilfully or 
fraudulently made. This was held a propelr instruc¬ 
tion, the Court holding that a mere temporary ailment 
or indisposition not weakening or underlining the 
constitution, does not render the policy void. | 


In Reilly vs. Catholic Order , 209 HI. App. 329, it was 
held that false answers by an insured concerning his 
treatment by a physician within three years [constitut¬ 
ed no defense to an action on the policy unless the an¬ 
swers concerned matters material to the risk and were 
made with intent to defraud the insurer ; and that 
whether such intent to defraud existed, was p, question 
for the jury. I 

In Fidelity Mutual Life Association vs. Picldin, 74 
Md. 172, it was held that no untrue statement in any of 
the answers made by the applicant, if made in good 
faith, was a ground of defense, unless they delated to 
some matter material to the risk, and whether they 
were made in good faith or were material j;o the risk 
was for the jury to decide. i 

In Smith vs. Travelers Insurance Compdfty, 135 N. 
Y. S. 18, the insured had stated in his application that 
he had not consulted any physician within [five years. 
The insured had in fact suffered with a severe cold dur¬ 
ing this period, for which he had received ikiedical at¬ 
tention. The Court held, however, that it whs error to 
. 
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hold as a matter of law that the evidence had estab¬ 
lished a breach of warranty. 

In Moulor vs. American Life Insurance Company, 101 
U. S. 708, which was an action on a policy of life insur¬ 
ance, the insurer defended upon the ground that the 
insured had falsely answered certain questions as to 
his physical condition and had falsely answered that 
he had not been attended by a physician since a certain 
date. The trial Court had directed a verdict for the 
defendant l which was reversed by the United States 
Supreme Court which, in the course of its opinion, 
said: 

“We are of opinion that this evidence did not 
warrant a peremptory instruction to the jury to 
find a verdict in favor of the defendants. The tes¬ 
timony of Dr. Mathieu was parol. Its credibility 
as well as its effect was for the jury, especially as 
it was not positive and unqualified that Moulor 
had had the disease for which the witness had 
treated him, and as the statements of the examin¬ 
ing physicians which w r ere in evidence tended in 
some degree to prove that he never had. The jury 
might, perhaps, have drawn the conclusion from 
Dr. Mathieu’s testimony that there had been only 
predisposition to the diseases, and not the dis¬ 
eases themselves * * *. That he was treated for 
them is not conclusive that he had them. The most 
skillful treatment sometimes is given when the ex¬ 
istence of a particular disease is only suspected, 
not khowm, and when afterwards it appears the 
physician was mistaken. 

• • # 

“Nor was it sufficient to enable the court to con¬ 
clude, without reference to the jury, that the an¬ 
swer to the twelfth interrogatory w'as untrue. The 
entire interrogatory should be considered as one. 
It was: ‘How long since the party was attended 
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by a physician? For what disease or diseases?’ 
To this the answer was: ‘Not since the year 1847, 
when he had the yellow fever. ’ It may we|l be that 
the applicant understood the interrogatory as ask¬ 
ing information respecting attendance f<j>r a par¬ 
ticular disease or diseases and their description, 
especially as the thirteenth interrogator^ sought 
information respecting the party’s usual medical 
attendant, and the name of that attendant was 
truly given. 

“Upon the whole, therefore, we think! the case 
should have been submitted to the jury oji the evi¬ 
dence.” 

As bearing on the question of the good fajth of the 
insured and the absence of any knowledge on his part 
that at the time of the application he was [suffering 
from a serious disease, if that was the fact, wS respect¬ 
fully direct the attention of this Court to the iestimony 
of Dr. Mankin, the physician who had examined the in¬ 
sured on behalf of the defendant, and who had made 
the regular examination to ascertain whether the as¬ 
sured had tuberculosis and had found no evidence 
thereof, and had found no abnormality of the arteries 
or veins, heart, respiratory system, lungs, nose or 
throat, and nothing unfavorable in his general appear¬ 
ance, such as delicate or sickly appearance pnd stated 
the assured had not, in the examiner’s opinion, had 
symptoms of tuberculosis or any other disease (R. 28- 
29). 

If the physician employed by the defendant for the 
purpose of ascertaining whether the insured pad tuber¬ 
culosis failed to find any symptoms thereof! would a 
jury not have been justified in refusing to firjd that the 


insured had this disease and that he knew he 


had it? 
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Furthermore, William Kavakos, brother of the as¬ 
sured, testified that the insured was not ill prior to his 

death and on the dav of his death worked until 11 

* 

o’clock at night (R. 31), and the agent through whom 
the policies were written testified that he solicited the 
business, and had a good deal of difficulty in persuad¬ 
ing the insured to take them (R. 30-31), a fact similar 
to that which this Court considered significant in 
Northwestern Mutual Life Insurance Company vs. 
West, 62 App. D. C. 381, 384. 

Conclusion. 

It is respectfully submitted that the cases should 
have been submitted to the jury; that the action of the 
trial Court in directing verdicts for the defendant was 
error, and that the judgments of the Court below 
should be reversed and the causes remanded for a new 
trial. 

Respectfully submitted, 

Michael F. Keogh, 

Leonard A. Block, 

Lawrence Koenigsberger, 
Attorneys for Appellants. 
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BRIEF FOR APPELLEE. 

Statement of the Case. 




These are appeals from judgments for the appellee en¬ 
tered on December 20, 1935, by the United Stages District 
Court for the District of Columbia. Rec. 7, llj. The two 


cases were consolidated for trial and a verdict for the ap¬ 
pellee was directed in each case. Rec. 4-5. 

The appellants were the beneficiaries named in two poli¬ 
cies of insurance, Nos. 8,997,554 and 9,010,874, for $2,000 
and $3,000, respectively, issued by the appellee on the life 
of one Pete Kavakos under dates of December 12, 1932, 
and January 4, 1933. Rec. 16-21. 

Attached to each policy and made a part thereof was a 
copy of the application consisting of Parts I and II. Rec. 
17-20, 20-21. 

On November 17, 1933, within less than a year after the 
policies were issued, the insured, Pete Kavakos, died of 
pulmonary tuberculosis. Rec. 27. 

The appellee disavowed liability under the policies on the 
ground of false representations made in the applications, 
but offered to return the premiums paid with interest, 
which was refused. Rec. 21. Thereafter these actions were 
instituted to recover the face amounts of the policies. 

Each of the policies provided that— 

“This policy, and the application therefor, a copy 
of which is endorsed hereon or securely attached 
hereto, constitute the entire contract between the par¬ 
ties. All statements made bv the insured shall, in the 
absence of fraud, be deemed representations and not 
warranties, and no statement shall avoid this policy or 
be used in defense of a claim hereunder unless con¬ 
tained in the written application therefor and a copy 
of such application is endorsed hereon or attached 
hereto,.when issued.’’ Rec. 17. 

Part I of the application attached to each policy con¬ 
tained the following agreement over the signature of the 
applicant, Pete Kavakos: 

“I hereby agree that any policy issued hereon shall 
not take effect until the first premium thereunder has 
been paid during my good health; that no agent or 
other person except the President, a Vice-President, 
the Secretary, the Treasurer or a Registrar of the 
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Society has power to make or modify any! contract on 
behalf of the Society or to waive any of the Society’s 
rights or requirements, and that no waiver shall be 
valid unless in writing and signed by one pf the fore¬ 
going officers. All of the foregoing answers and all 
those contained in Part II hereof are true, and are 
offered to the Society as an inducement to issue the 
policy or policies for which application is hereby 
made.” Rec. 17-18, 21. 

Part II of the application consisted of questions and 
answers relating to the health and medical hhstory of the 
applicant and stated over the signature of th^ applicant, 
Pete Kavakos: 

“I agree that the foregoing answers shall be part 
of my application, which shall consist of Parts I and 
II taken together, and that the foregoijig answers 
shall also become part of any policy contract that may 
be issued on the strength thereof.” Rec. 20. 

Among the questions put to the applicant was No. 9 in 
which he was asked to 

4 ‘State every physician or practitionei] whom you 
have consulted or who has treated you during the 
past five years. (If none, so state.) ” 

And spaces were provided in which to insert] names, ad¬ 
dresses, dates, details and results, in the eveht there had 
been any such consultation or treatment. Rec. 19. 

The applicant answered this question in the Negative and 
no names, addresses, dates, details or resultsj were given 
in the spaces provided therefor, but check* marks were 
placed therein. Rec. 19. 

The undisputed evidence shows that the insured, Pete 
Kavakos, had consulted or been treated by thfee different 
physicians during the five years immediately preceding 
the date of these applications,—Dr. Leslie T.j Rusmiselle, 
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eighty (80) times between August 16, 1930, and July 13, 
1931, Rec. 25; Dr. William D. Tewksbury, nine (9) times 
between August 6, 1931, and October 22, 1931, Rec. 24; and 
Dr. Amy J. Rule, five (5) times in May, 1929, and an un¬ 
named number of times between September, 1931, and No¬ 
vember 16, 1932, Rec. 23. 

Dr. Rusmiselle’s testimony on this point was as follows: 

“Q. Did you have occasion to treat Pete Kavakos 
professionally or did he consult you prior to December 
12, 1932? A. I saw him professionally in the office on 
August 13, 1930. Q. Did you see him after that? A. 
Yes. Q. Where? A. I saw him three times at the 
office and the rest of the time until—do vou want me 

mt 

to tell you where I finished treating him? Q. I want 
vou to tell me how manv times vou treated him after 
that first day. A. It vrould take a little while to figure 
up, but I saw him at his home, beginning on the 16th 
of August of 1930 until July 13, 1931. Q. How many 
times did you visit him during that time. A. Oh, ap¬ 
proximately—eighty or something like that. I have 
it down here. I have got the whole bill itemized. ’ ? Rec. 
25. 

Dr. Tewksbury testified: 

“Q. Did you have occasion to treat Pete Kavakos or 
did he consult you professionally prior to December 12, 
1932? A. Yes. * * * August 6, 1931, August 8, 

September 1, 7, 14, 22 and 27, October 11 and October 
22,1931.” Rec. 24. 

Dr. Rule testified: 

“I treated him in May, 1929 * * * five times 

# * * May 22, 24, 27, 29 and 31. I gave him pro¬ 

fessional attention subsequently to those dates, from 
September, 1931, to November 16, 1932.’ ’ Rec. 23. 

Thus, while the applicant denied that he had consulted 
or been treated by a physician or practitioner during the 


0 


five years preceding the applications for the |policies, the 
undisputed evidence shows conclusively that bje was under 
practically continuous medical care for more than two years 
immediately preceding the date of the applications for the 
policies. 

On this undisputed evidence the Court upo^i motion di¬ 
rected verdicts for the appellee. 

The appellants would have it appear that thb false state¬ 
ment upon which the appellee relied was thatj the insured 
had never had tuberculosis. While there was evidence from 
which a jury might conclude that the insure^ had tuber¬ 
culosis and knew it, it was probably not so conclusive as to 
warrant the Court in directing a verdict on that point. 

Nor did the Court do so. In its memoraijdum opinion 
overruling the motion for new trials, the Court; did not even 
refer to the question regarding tuberculosis. It quoted the 
question relating to treatment by physicians and the evi¬ 
dence showing the falsity of the answer, and| said: 

“In directing the verdicts, the Court lield that the 
information asked of the insured was material to the 
risk of insurance, that true and correct! answer was 
required, that the answer was false and mjisleading and 
related to a matter about which the insured could not 
reasonably have been mistaken.” Rec. 6.1 

The Issues. 

1 

The ultimate question in the case is whether the trial 
court was right in directing verdicts for the defendant. We 
maintain that it was because— 

1. The representation as to consultations with and treat¬ 
ments by physicians was material as a matter of law and 
the evidence of its falsity was undisputed, anfl, the subject 
matter of the inquiry being within the scope of the appli¬ 
cant’s knowledge, the misstatement, whether by mistake 
or by design, avoided the policy. 
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2. Even if the misstatement must be knowingly false, no 
other conclusion than that it was could be reached from the 
undisputed evidence. 

Points of Argument. 

I. The Court did not err in directing verdicts for the 
appellee. 

1. The representation of the applicant that he had 
not consulted or been treated by physicians within the 
preceding five years related to a matter necessarily 
within the scope of his knowledge and was wholly false. 

2. The false representation was material as a matter 
of law. 

3. Even if the materiality of the false representation 
were a question of fact no other conclusion than that 
it was material would be possible from the very nature 
of the matter inquired about. 

4. Relating as it did to a matter within the scope of 
the applicant’s knowledge, and being material, the 
false representation, whether made by mistake or by 
design, avoided the policy. 

5. In any event, the representation here not only 
related to a matter within the scope of the applicant’s 
knowledge, but the evidence is conclusive that he must 
have known it to have been false when made. 

II. The Court did not err in admitting the testimony of 
Dr. Rusmiselle and Dr. Tewksbury. 


The Argument. 

I. 


The court did not err in directing verdicts for t)he appellee. 

i 

1. The representation of the applicant t^iat he had 

NOT CONSULTED OR BEEN TREATED BY PHYSICIANS (WITHIN THE 


PRECEDING FIVE YEARS RELATED TO A MATTER 


NECESSARILY 


WITHIN THE SCOPE OF HIS KNOWLEDGE AND WAS WHOLLY FALSE. 

The usual questions in an application for li|e insurance 
fall into three principal classifications: Firs\t, questions 

of the ap- 
g for facts 


calling for facts necessarily within the scope 
plicant’s knowledge; second , questions callin 
which may or may not be within the knowledge of the ap¬ 
plicant; third, questions calling for beliefs, opinions or 
intentions. 

Obviously, whether the applicant had consulted or been 
treated by a physician was a fact within the pcope of his 
knowledge. It was a fact within his own experience such 
as the law will not permit one to forget. The truth concern¬ 
ing such a fact one “is bound, and must be presumed to 
know.” Lehigh Zinc & Iron Co. v. Bamford, lbo U. S. 665, 
673, 37 L. ed. 1215, 1217. j 

The undisputed evidence is that the answdr was false. 
The testimony of the three physicians called by the appel¬ 
lee shows a continuous series of consultations or treat¬ 
ments for a period of more than two years immediately 
preceding the date of the application. Eec. 23[ 24, 25. 

i 

i 

l 

2. The false representation as to consultations with 

AND TREATMENTS BY PHYSICIANS WAS MATERIAL AsJ A MATTER OF 
LAW. 

The statements made by the insured in the! applications 
were in response to specific inquiries, and the {applications, 
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which were made a part of the policies, expressly declared 
that the answers “are true, and are offered to the Society 
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as an inducement to issue the policy for which application 
is hereby made.” 

The settled rule is that in such a case the answers are 
material as a matter of law. 

Jeffries v. Economical Mut. L. Ins. Co., 22 Wall. 47.—To 
the question whether he was married or single the insured 
answered that he was single when in fact he was married, 
and to the question whether he had applied to any other 
company for insurance, he answered no when in fact he had 
been insured in the sum of $10,000 by another company. 
It was contended that these misrepresentations were not 
material and, therefore, did not avoid the policy. The 
Supreme Court held, on the contrary, that “the statements 
need not come up to the degree of warranties ’ ’, 22 Wall. 
53; that it was enough that the company by making the in¬ 
quiries had shown that it considered them material, and 
that the insured accepted that test by answering the in¬ 
quiries and declaring the answers to be true. The opinion 
states: 

“It is the distinct agreement of the parties, that the 
Company shall not be deceived to its injury or to its 
benefit. The right of an individual or a corporation to 
make an unwise bargain is as complete as that to make 
a wise bargain. The right to make contracts carries 
with it the right to determine what is prudent and 
wise, what is unwise and imprudent, and upon that 
point the judgment of the individual is subject to that 
of no other tribunal. 

“The case in hand affords a good illustration of this 
principle. The Company deems it wise and prudent 
that the applicant should inform them truly whether he 
has made any other application to have his life in¬ 
sured. So material does it deem this information, that 
it stipulates that its liability shall depend upon the 
truth of the answer. The same is true of its inquiry 


whether the party is married or single. Th^ Company 
fixes this estimate of its importance. Tht applicant 
agrees that it is thus important by accepting this test. 
It would be a violation of the legal rights of the Com¬ 
pany to take from it its acknowledged power, thus to 
make its opinion the standard of what is material, and 
to leave that point to the determination of a jury. The 
jury may say, as the counsel here argues, that it 
is immaterial whether the applicant answers truly 
if he answers one way, viz.: that he is| single, or 
that he has not made an application foil insurance. 


Whether a question is material depend: 
question itself. The information received 
material. But if under any circumstances 
duce a reply which ivill influence the action 


pany, the question cannot he deemed immaterial. In- 


upon the 
may he im- 
it can pro- 
\of the Com- 


individuals 

mbarrassed 


surance companies sometimes insist that 
largely insured upon their lives, who are cl 
in their affairs, resort to self-destruction, toeing willing 
to end a wretched existence if they can thereby bestow 
comfort upon their families. The juror wojild be likely 
to repudiate such a theory, on the ground {hat nothing 
can compensate a man for the loss of hi^ life. The 
juror may be right and the Company may be wrong. 
But the Company has expressly provided that their 
judgment, and not the judgment of the jur<\r , shall gov¬ 
ern. Their right thus to contract, and the 
court to give effect to such contracts y cd\ 
a it'd.’' 22 Wall. 53-54. [Italics ours.] 


duty of the 
nnot he de- 


To like effect are 2Etna L. Ins. Co. v. Moore, 231 U. S. 
543, and Prudential Ins. Co. v. Moore , 231 U. SjJ 560. 

Other cases, Federal and State, supporting this rule are 
too numerous to cite but are summarized in Mav on Insur- 
anee, 4th ed., Vol. 1, § 185, as follows: 

“But when the representations are in [writing, and 
the parties, by the frame of the content of the papers, 
either by putting representations as to jthe history, 
quality, or relations of the subject insured into the 

2c 
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form of specific questions, or by the mode of referring 
to them in the policy, settle for themselves that they 
shall be deemed material, they are to be so declared 
by the court, and the insured cannot be permitted to 
show that a fact which both parties have treated as ma¬ 
terial is in fact immaterial. The inquiry shows that the 
insurer considers the fact material, and an answer by 
the insured affords a just reference that he assents to 
the insurer’s view. The inquiry and answer are tanta¬ 
mount to an agreement that the matter inquired about 
is material, and its materiality is not, therefore, open 
to be tried by jury. That this materiality is under such 
circumstances a question for the court, lias been fre¬ 
quently decided, especially in cases where untrue an¬ 
swers are given to question as to title. Whether certain 
statements are or are not material, is a matter upon 
which there may be a difference of opinion. Nothing, 
therefore, can be more reasonable than that parties en¬ 
tering into a contract of insurance shall determine for 
themselves what they think to be material. And that 
determination is conclusive, *' * [Italics ours.] 

Conformably to this rule inquiries as to prior consulta¬ 
tions with or treatments by physicians, such as that in¬ 
volved in the present case, have been uniformly held to be 
material as a matter of law. 

Thus, in Mutual Life Ins. Co. v. Hilton-Green, 241 U. S. 
613, 60 L. Ed. 1202, one of several questions in the applica¬ 
tion relating to the medical history of the applicant which 
the Court quoted as having been falsely answered was, 
4 4 State every physician whom you have consulted in the 
past five years.’’ 241 U. S. 616, 60 L. ed. 1208. The 

Court held these questions to be material as a matter of 
law, saying: 

“Considered in most favorable light possible, the 
above quoted incorrect statements in the application 
are material representations; and, nothing else appear¬ 
ing, if known to be untrue by assured when made, in- 
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validate the policy without further procff of actual 
conscious design to defraud. * * * 

‘‘Considered with proper understanding of the law, 
there is no evidence to support a verdict against peti¬ 
tioner, and the trial court should have directed one in 
its favor.” 241 U. S. 622, 624, 60 L. ed. 1^10, 1211. 

The appellants devote much of their brief to an attempt 
to show that the Hilton-Green Case turned entirelv on the 
misrepresentation “that he [the insured] had been exam¬ 
ined by the Company’s physician, and his misstatement as 
to prior applications for insurance, and not tb any extent 
whatever on his answer to his physical condition and prior 
medical treatments.” App. Br., pp. 19-20. 

Even if this interpretation of the opinion were correct it 
would still cover the instant case because if a misstatement 
as to prior applications for insurance be material as a mat¬ 
ter of law and hence ground for a directed verdict, cer¬ 
tainly a misstatement as to prior consultations with or 
treatments by physicians would be so. 

But the fact is that the appellants have misread the Su¬ 
preme Court’s opinion. What they call “the gist of the 
Supreme Court’s decision,” set forth on pages 18 and 19 
of their brief, is merely a quotation from the opinion of the 
Circuit Court of Appeals. 241 U. S. 621-622, 60 L. ed. 
1210 . ! 

When the Court referred to “the above quoted incorrect 
statements in the application” it meant not the incorrect 
statements mentioned in the quoted portion oj' the opinion 
of the Circuit Court of Appeals, as the appelljants seem to 
think, but meant just exactly what it said,| “the above 
quoted incorrect statements in the application,” namely, 
questions 3 (a), 4, 8, 13 (a) and 16, which werb singled out 
and quoted on page 616 of 241 U. S., question jl being prac¬ 
tically identical with the question involved here, “State 
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every physician whom you have consulted in the past five 
years. ’ ’ 

This Courts also, has held only recently that statements 
regarding the health and medical history of an applicant 
for insurance are material as a matter of law. In North¬ 
western 'Mutual Life his. Co. v. West, 62 App. D. C. 381, 
384, 68 F. (2d) 428, 431, where the application contained 
various questions regarding the medical history and health 
of the applicant, the Court said: 

‘‘Moreover, we think that the charge of the Court 
fully covered the case and correctly instructed the jury 
concerning the issues involved therein.’' 

The trial court had instructed the jurv as follows: 

“Now'the representations which arc in issue here are, 
all of them, material. So you need not be concerned 
with the question of the materiality of these represen¬ 
tations.^ Tr. Eec. #5843, Oct. Term 1932, p. 104. 

Similarly, in Hesselberg et al. v. Aetna Life Ins. Co., 75 F. 
(2d) 490, 493, C. C. A. 8th, where the insured had made a 
false answer to a question as to consultations with phy¬ 
sicians, the Court held the misrepresentations to be mate¬ 
rial as a matter of law, saying: 

“The representations, however, were clearly material 
to the risk. The general rule in this and other federal 
jurisdictions is that statements in applications for life 
insurance policies as to prior illness, and consultations 
with physicians are deemed material as matter of law. 
They are recognized as materially influencing the in¬ 
surer’s judgment in accepting the risk or fixing the pre¬ 
mium. Mutual Life Ins. Co. v. Hurni Packing Co. (C. 
C. A. 8) 260 F. 641; Fountain & Harrington v. Mutual 
Life Ins. Co. (C. C. A. 4) 55 F. (2d) 120; Penn Mutual 
Life Ins. Co. v. Mechanics’ Savings Bank & Trust Co. 
(C. C. A. 6) 72 F. 413, 38 L. R. A. 33; Raives v. Raives 
(C. C. A. 2) 54 F. (2d) 267; New York Life Ins. Co. v. 
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McCarthy (C. C. A. 5) 22 F. (2d) 241, 244; Atlantic 
Life Ins. Co. v. Hoefer (C. C. A. 4) 66 If. (2d) 464; 
Aetna Life Ins. Co. v. Perron (C. C. A. 7j 69 F. (2d) 
401; Jefferson Standard Life Ins. Co. vj. Stevenson 
(C. C. A. 5) 70 F. (2d) 72.” 

In Keck v. Metropolitan L. Ins. Co., 228 App. Div. 538, 
affirmed without opinion in 264 X. Y. 422, the Appellate Divi¬ 
sion of the Supreme Court of New York (the State which 
has had more to do than any other with the development 
of the law of insurance, and one where there is a statute 
providing that all statements shall in the absence of fraud 
be deemed representations and not warranties), there is 
a discussion of all aspects of the question of materiality in 
applications for insurance of statements as to Consultations 
with and treatments by physicians, as follows: 

“Defendant was not compelled to insure the Life of 
Cyril Keck. Before deciding whether it jvould accept 
the risk or not, the company was entitled tjo such infor¬ 
mation as it desired concerning the insurapilitv of such 
life, and the applicant was bound to truthfully answer 
any questions put to him by the company on that sub¬ 
ject. True, an applicant for insurance is subjected to 
a physical examination by a medical exapriner of the 
company, but that would only disclose infirmities and 
illnesses with which he was suffering at t{he time, and, 
in some instances, not all of those. The medical history 
of an applicant, both as to present and fjast illnesses, 
is absolutely essential to enable an insurance company 
to intelligently pass upon the desirability <j)f a risk. No 
part of such history is more important or material to 
the company than that relating to prior treatment by 
physicians. It is not for the applicant to decide whether 
the matter.concerning which he has consulted a physi¬ 
cian was serious or trivial. The insurancb company is 
entitled to settle that question for itself, tf, as was the 
case here, an insured can, by a false answer, deceive the 
insurance company and keep from it information that 


he had been attended by a physician on three successive 
days less than nine months before he applied for the 
policy, and the company is thereby prevented from 
ascertaining the facts, and then, when it learns that the 
answer is false, it is precluded on the trial of an action 
to recover on the policy from showing the nature of 
the illness for which the insured was treated, because 
of an objection on the part of the beneficiary named in 
the policy, the way is made easy to defraud the com¬ 
pany. 

“The plaintiffs have produced no witnesses and have 
given no evidence to contradict Dr. Tucker’s testimony 
* * *, nor have they attempted to show that the in¬ 

sured was suffering on that occasion from a mere tem¬ 
porary or trivial upset, one which in no way affected 
his general health. There is no proof whatever to over¬ 
come the prima facie case made out by the defendant. 

“The misrepresentation regarding medical attend¬ 
ance by physicians, which was made by the insured in 
the instant case, was something which would naturally 
and reasonably influence the judgment of the defendant 
in deciding whether it would write this policy or not, or 
in fixing the premium to be paid, and was material to 
the risk as a matter of law, and it having been estab¬ 
lished by the uncontradicted and unimpeached evidence 
that such statement was false the policy is voided, and 
there can be no recovery thereon. Minsker v. John 
Hancock Mut. L. Ins. Co., 254 N. Y. 333; Jenkins v. 
John Hancock Mut. L. Ins. Co., 257 N. Y. 289, 293; 
Stanulevitch v. St. Lawrence L. Ins. Association, 228 
N. Y. 586 ; Travelers Ins. Co. v. Pomerantz, 246 N. Y. 
63; Saad v. New York L. Ins. Co., 201 App. Div. 544, 
aff. 235 N. Y. 550; Klapholtz v. New York L. Ins. Co., 
218 App. Div. 695.” 

In some States statutes provide that no misstatement in 
an application for insurance may be relied upon in defense 
in an action on the policy unless the misstatement was mate¬ 
rial to the acceptance of the risk or the hazard assumed. 
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Such statutes have generally been held to abridge the right 
of the parties by contract to make all questions njiaterial and 
to require that they be actually material. 

But even under such statutes whether the inquiry is ac¬ 
tually material is for the Court, where as here, pe answers 
are “offered as an inducement’’ to issue the policy and are 
made part of the contract, and representations! relating to 
the health and medical history of the applicant are held 
to be actually material. Fidelity Mutual Life J^ps’n. v. Mil¬ 
ler, 92 Fed. 63, 73, C. C. A. 4th; Union Indemnity Co. v. 
Dodd, 21 F. (2d) 709, 711, C. C. A. 4th. 

3. Even if the materiality of the false repAesentation 
as to consultations with or treatments by physicians 
were a question of fact, no other conclusion than that 

IT WAS MATERIAL WOULD BE POSSIBLE FROM THE VERY NATURE 
OF THE MATTER INQUIRED ABOUT. I 

The misrepresentation as to consultations w^th or treat¬ 
ments by physicians must be presumed from |its very na¬ 
ture to have influenced the Company in entering into the 
contract. 

The importance of such an inquiry was stated by the Cir¬ 
cuit Court of Appeals for the Eighth Circuit as; follows: 

“A chief part of any insurance company’s business 
is a discrimination in selecting risks lest the natural 
and average losses may be exeeded. Tip purpose of 
the inquiries made as to prior consultations or treat¬ 
ments by physicians is to furnish to a life insurance 
company the information, either that the applicant has 
had continuous prior good health or the flames of the 
practitioners consulted, so that the company may de¬ 
cide ivhat further inquiries should he made in view of 
such disclosures. That such consultations were for 
what seemed to the applicant or his physician but triv¬ 
ial ailments is beside the question. It is the materiality 
to the company’s investigation and decision as to ac- 


ceptance of the risk that is involved.” Mutual Life 
Ins. Co. v. Hurni Packing Co., 260 Fed. 641, 645, cert, 
den. 251 U. S. 556, 64 L. ed. 412. 

The present case affords a good illustration of the im¬ 
portance and the materiality of inquiries of this character. 

If the insured had answered the question truthfully and 
stated that he had consulted or been treated bv Dr. Rus- 
miselle more than eighty (80) times, Dr. Tewksbury nine 
(9) times, Dr. Rule five (5) times in May, 1929, and an un¬ 
named number of times between September, 1931, and No¬ 
vember 16, 1932, is it conceivable that the insurance com¬ 
pany would have accepted his application? Certainly it 
would not have done so without interviewing these doctors. 
And if the insured had then objected to the disclosure of 
his ailment or ailments by the doctors, rejection would have 
followed just as certainly. 

What the treatments or consultations were for was not 
disclosed at the trial by reason of the objection of the bene¬ 
ficiaries, the appellants here, but that is unimportant be¬ 
cause the inquiry alleged to have been falsely answered in 
this case was not whether the insured had ever had this 
that or the other specific disease, but whether during the 
preceding five years he had consulted or been treated by 
physicians for anything at all. 

However, it is fair to assume from the amount and con¬ 
tinuity of the medical attention that it must have been for 
something serious, and it is not without significance that 
within less than a year after the policies were issued death 
ensued from pulmonary tuberculosis. 


4. Relating as it did to a matter within the spopE of the 
applicant’s KNOWLEDGE, AND BEING MATERIAL, THp FALSE REP¬ 
RESENTATION AS TO CONSULTATIONS WITH OR TREATMENTS BY 
PHYSICIANS, WHETHER MADE BY MISTAKE OR BY DESIGN, AVOIDED 
THE POLICY. 

As we have seen, the false representation in [the present 
ease related to a matter within the scope of the! applicant’s 
knowledge, and in such cases the law is settlecj that if the 
inquiry be material an erroneous answer, even though the 
misstatement be unintentional, avoids the policy, because 
when a prospective insurer asks a question material to the 
risk the answer to which is within the scope of the ap¬ 
plicant’s knowledge it is the legal duty of the applicant to 
make a true answer. Of course, as in the case bf all repre¬ 
sentations as distinguished from warranties, it is enough if 
the answer be substantially true. | 

May on Insurance, 4th Ed., Vol. 1, § 181: 

“The general doctrine undoubtedly is, tl^at a misrep¬ 
resentation whether made intentionallv or through mis- 
take and in good faith avoids the policy, on the ground 
that in either case, the injury to the insurer is the 
same. It is the fact that the insurer relies upon the 
truth of the representation, and not upon the intention, 
which misleads, whether fraudulent or otherwise, that 
gives him the right to complain.” 

Joyce on Insurance, § 1902: ! 

“Actual fraud is not, in such cases, a ijnaterial fac¬ 
tor. The ground of avoidance is that of Jegal or con¬ 
structive fraud and it is now well settled That in cases 
of the character above specified, the misrepresentation 
of a material fact preceding or contemporaneous with 
the contract avoids the policy, even though the assured 
be innocent of fraud or an attempt to deceive, or to 
wrongfully induce the insurer to act, or whether the 
statement was made in innocence or good faith or un¬ 
intentionally. ’ ’ 
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Cooley, Briefs on Law of Insurance, Vol. 2, p. 1960: 

“But a 1 material misrepresentation made by an ap¬ 
plicant for life insurance avoids the policy, though the 
applicant! did not at the time the representation was 
made, known it was false.’’ 

Kent’s Commentaries, Vol. 3, p. 282: 

“If the misrepresentation * * * was caused by 

mistake or oversight it does not affect the policy, un¬ 
less it was material, and not true in substance; and in 
that case it will vitiate the policy without assuming the 
ground of fraud, for it is not the contract the party 
undertook to make.” [Italics ours.] 

In /Etna, Life Ins. Co. v. Moore, 231 U. S. 543, where the 
statements made in the application were held to be represen¬ 
tations and not warranties, one of the questions claimed to 
have been falselv answered was “What are the names and 
addresses of all the physicians whom you have personally 
employed or consulted during the last five years?” P. 549. 
The Supreme Court confined its consideration to the special 
instructions requested by the insurance company and de¬ 
nied by the trial court. P. 551. “The charge of the 
court * * * was antithetical to the special requests 

made by the insurance company.” P. 552. The Supreme 
Court reversed the judgment below and held that the trial 
court erred in refusing the request of the insurance com¬ 
pany to instruct the jury— 

“Thati they were representations material to the 
risk by which lie was bound without regard to his good 
faith, and that therefore the answers, if untrue, would 
make the policy void.” 

In Stipcich v. Metropolitan Life Ins. Co., 277 U. S. 311, 
322-323, 72 L. ed. 895, 900-901, the trial court had directed 
a verdict for the insurance company because it supposed 
that the applicant had failed to communicate to the com- 
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application 
2 ; a visit to 


pany facts material to the risk coming to his knowledge be¬ 
tween the date of the application and the issuance of the 
policy. The Supreme Court reversed the judgment be¬ 
cause there was an Oregon statute specifically making the 
person soliciting the insurance the agent of the ctompany as 
to all matters affecting the application and th<p policy is¬ 
sued thereon, and the evidence showed that thje applicant 
had communicated the facts to that agent. The!Court then 
said: 

4 ‘It is now suggested that Stipcich in his 
made a positive misrepresentation regardin 
a physician the day before he applied fort insurance. 
If that were clearly established we ivould j consider it 
necessary to affirm the judgment below, although we 
think the rulings on which it was based Erroneous.” 
[Italics ours.] j 

The Court declined to pass upon that defense, however, 
since the evidence was unsatisfactory. 

In Carpenter v. American Ins. Co., 5 Fed. C^s. 105, 106, 
No. 2428, where the applicant for insurance bad falsely 
stated that $10,000 in additions had been placed upon the 
property on which insurance was sought subsequent to the 
time when the property was valued at $19,000, when no 
such additions had been made, it was held thaj; the repre¬ 
sentation, being material and false, the polic^ was unen¬ 
forceable. Judge Story said: 

“We are clearly of opinion, that the pdlicv in this 
case having been obtained upon a misrepresentation of 
the material facts, is utterly void. * * * It seems to 
us, therefore, that this makes an end of tljie case; for 
a false representation of a material fact ifc, according 
to well settled principles, sufficient to avoici a policy of 
insurance underwritten on the faith therejof, whether 
the false representation be by mistake! or by de¬ 


sign. 


“The underwriters are deceived. Thev 


policy upon the faith of statements, material to the 


execute the 
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risk, which turn out to be untrue. The mistake is, 
therefore, fatal to the policy, as it goes to the very es¬ 
sence of the contract.” 

In Keeton v. Jefferson Standard Life Ins. Co., 5 F. (2d) 
183, C. C. A. 4th, the insured made false answer to the ques¬ 
tion, “Have you consulted or been advised by a physician 
within five Years?” The District Court found for the do- 
fendant and was affirmed by the Circuit Court of Appeals. 
Mr. Justice Groner, then District Judge, in his opinion in 
the District Court, quoted by the Court of Appeals, said: 

“I think the proper determination of the case de¬ 
pends upon a fair application of well-recognized prin¬ 
ciples of law to the facts. 

“The ease, T think, presents only two questions: The 
question of whether or not the statements which are 
the basis of the suit, which were made in the answers 
in the examination of the applicant for the insurance, 
were untrue and, to that extent, false statements; and 
if thev were, whether thev were material and affected 
the making of the contract and the meeting of the 
minds of the parties.” 5 F. (2d) 185. 

His opinion then goes on to show the falsity and the 
materiality of the answer, saying: 

“Whether they were real symptoms, or whether 
they were superficial symptoms, subjective or objec¬ 
tive, I don’t think it is material one way or the other, 
but from June in 1919 until possibly January in 1920, 
or within a vear and two or three months of the time 
of this application, this insured had been constantly, 
or almost constantly, under the care of physicians, 
and, when he came to be examined by the examiner of 
the insurance company he concealed these facts en¬ 
tirely from both of those examiners, when he answered 
that question: ‘Have you consulted or been advised by 
a physician within five years? No.’ Now, of course, 
the purpose and the only purpose subserved by the 
question and the answer was to furnish the insurance 
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company with the information by which, through inter¬ 
rogation of the doctors who had been consulted by the 
applicant, they might determine the extent and char¬ 
acter, duration and insurability or curability or what 
not of the man’s illness. And, in this case, ^f there had 
been no more than that, that is to sav the!matter had 
rested at that point, it follows, it seems to me irresist¬ 
ibly that the company would have been deprived by 
reason of an incorrect and therefore an uptrue state¬ 
ment of facts that could not have escaped the memory 
of the applicant, thereby deprived, I sayl of a very 
material part of the information necessary to enable 
them to determine whether or not they shall make the 
contract with him.” 5 F. (2d) 186. j 

In Neiv York Life Ins. Co. v. Price, 16 F. (20) 660, 661, 
662, C. C. A. 2nd, the Court said: 

“* * * The policy provides, as already stated, 

that, in the absence of fraud, statements contained in 
the application of the insured are to be treated as rep- 


false repre- 
to a matter 
cv of insur- 


resentations, and not as warranties. But a 
sentation, though made in good faith, as 
that is material, is sufficient to avoid a pol: 
ance. Insurance Co. v. Miazza, 93 Miss. lSl, 46 So. 817, 
136 Am. St. Rep. 534. 

‘ 4 Plaintiff concedes this, * * *. ! 

“ * * * As the representations were bcith false and 
material, it is not necessary to consider Whether they 
were also actuated by fraud.” 

In Loving v. Mutual Life Ins. Co., 140 Mjd. 173, 179, 
speaking of facts within the scope of the applicant’s knowl¬ 
edge, the Court said: 

41 Since the statements to the company’s medical ex¬ 
aminer, made by the insured in reference t\o these mat¬ 
ters, in his application for insurance, a^ an induce¬ 
ment to the company to issue the policy of insurance 
for which he applied, are in direct conflict with the 
actual facts as shown by the uncontradicted testimony, 


we must assume that thev were untrue. And if such 
untrue statements as to matters within the knowledge 
of the insured were material to the contract of insur¬ 
ance, the insured was not entitled to recover on the 
policy, under the law as recognized in this state. That 
is, the concurrence of the two elements, the falsity of 
the statements and their materiality to the contract in 
respect to which they were made constituted a com¬ 
plete defense to any action on the contract. * * V’ 

Putting special statutes to one side, in, the cases holding 
that an erroneous answer to a question in an application 
for insurance, even though material to the risk, does not 
avoid the policy unless made with intent to deceive the in¬ 
surer, it will be found that the questions do not call for 
facts within the scope of the applicant’s knowledge, but for 
facts which may or may not be within the scope of his 
knowledge, as, for example, whether he had ever had angina 
pectoris or any other specified disease, or for beliefs, opin¬ 
ions or intentions. 

With respect to such questions the insurer can expect 
only what it is possible to give, namely, an honest answer, 
and the applicant performs his legal duty when he answers 
to the best of his knowledge or belief. 

The cases cited by the appellants are of this character. 
Take, for example, Northwestern Mut. Life Ins. Co. v. 
West, 62 App. D. C. 381, 68 Fed. (2d) 428, the case chiefly 
relied upon by the appellants. 

There the questions claimed to be falsely answered 
were—“Do you contemplate, for any reason, either a tem¬ 
porary or permanent change of residence, or a trip beyond 
the limits of the mainland of the United States of Amer¬ 
ica?” “Have vou had since childhood anv of the follow- 
ing diseases or symptoms?” listing several. “When were 
you last confined to the house by illness?” “Are you now 
in good health?” “Give below all illness, diseases or acci- 
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dents you have had during the past five yea its, with the 
names of physicians or attendants.” 

These questions all related to matters which might or 
might not have been within the knowledge of tl}e applicant 
or matters of opinion or intention. Opinions 
what constitutes an illness or an accident. Ai 
have had a disease and never known that he h 


differ as to 

id one mav 
%> 

d it. Com- 


been within 


petent physicians are sometimes unable to say whether dis¬ 
ease is present, and when present, oftentimes they do not 
tell the patient. 

Even the question quoted last above, 4 4 Give Ijelow all ill¬ 
nesses, diseases or accidents you have had during the past 
five years, with the names of physicians or dttendants,” 
did not call for an answer of fact within the knowledge of 
the applicant because he was not called upon)to give the 

i 

names of any physicians consulted unless he }iad been ill 
or had had a disease, which, as we have just sepn, are mat¬ 
ters of opinion or matters which might not have 
his knowledge. 

The distinction between such a question and the question 
in the instant case, “ State every physician or Ipractitioner 
whom you have consulted or who has treated) you within 
the past five years,” was pointed out by the Circuit Court 
of Appeals in New York Life Ins. Co. v. McCarthy, 22 P. 
(2d) 241, 244, C. C. A. 5th: 

“It was unlike a question as to the applicant having 
consulted a physician for or suffered from a specified 
ailment or disease. A question of the hind last re 
ferred to may call for the opinion or jud° 
applicant upon a debatable matter, as to v 
plicant may be honestly mistaken in making his an¬ 
swer. Such questions were under consideration in the 
case of Moulor v. American Life Ins. Co., Ill U. S. 
335, 4 S. Ct. 466, 28 L. ed. 447, the decision in which 
was invoked by counsel for the beneficiary^ That case 
did not involve the consideration of the aijswer to any 


ment of the 
hich the ap- 
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such question as the one above set out. The question 
now under consideration called for a statement as to a 
fact material to the risk to be incurred by granting 
the application for insurance, as an affirmative answer 
would enable the insurer to make an investigation and 
ascertain the truth regarding the cause for the con¬ 
sultation or consultations, and the state of health re¬ 
vealed. ’ ’ 


And again, in New York Life Ins. Co. v. Bullock, 59 F. 
(2d) 747, 749, D. C., S. D. Fla., where the question was, 
“What physicians, if any, not mentioned above, have you 
consulted or been examined or treated by within the past 
five years,” the Court said: 


“The question of consultation of a physician has no 

relation i to the patient’s condition of health, nor 

has it reference to the necessitv or reason for the con- 

* 

sultation, unless the question is so limited. The gen¬ 
eral question, such as appears in this policy, is wholly 
distinct from the existence of disease, and means ex¬ 
actly what it says.” 

Clearly, therefore, as distinguished from questions re¬ 
lating to matters definitely within the scope of his knowl¬ 
edge, all that it was humanly possible for the applicant to 
do in the West Case was to answer the questions correctly 
according to the best of his information and belief, and 
the evidence offered to prove that he had not done so not 
being conclusive, the case was properly submitted to the 

jury. 

Again, in another case cited by appellants, Connecti¬ 
cut Mutual Life Ins. Co. v. Union Trust Co., 112 U. S. 250, 
28 L. ed. 708, the question involved was whether the ap¬ 
plicant had had any “affection of the liver.” Not only was 
it uncertain what the question comprehended, but whether 
the applicant had ever had any kind of “affection of the 
liver” was a matter of opinion, or a matter which may or 
may not have been within the scope of his knowledge. 


O. In ANY EVENT, THE REPRESENTATION HERE N(pT ONLY RE¬ 
LATED TO A MATTER WITHIN THE SCOPE OF THE ipPLICANT *S 

I 

KNOWLEDGE, BUT THE EVIDENCE IS CONCLUSIVE TH 
HAVE KNOWN IT TO HAVE BEEN FALSE WHEN MADE. 


T HE MUST 


The inquiry here was, 4 ‘State every physiciaJi or practi¬ 


tioner whom you have consulted or who has treated you 
during the past five years. (If none, so state.) and space 
was provided in which to insert the names, addresses, 
dates, details and results in the event there had been any 
consultations or treatments. 

This question called for a statement of fact definitely 
within the field of knowledge of the applicant. He either 
had or had not consulted or been treated by physicians 
within the five-year period. He answered in t}ie negative, 
whereas the evidence shows, without dispute,! not one or 
two consultations or treatments, but a continuijig series of 
consultations and treatments by three different physicians 
—over eighty by one alone—for more than twjo years im¬ 
mediately preceding the date of the applications, the last 
consultation or treatment being on November ll6, 1932. 

This evidence permits of but one conclusion. It is simply 
impossible to believe that the applicant did not know of 
these numerous and continuing medical consultations and 
treatments—that in less than a month (the applications 
were taken on December 12, 1932) he had fbrgotten all 
about them. In Keeton v. Jefferson Standard Life Ins. Co., 
ante , Mr. Justice Groner referred to similar misstatements 
in an application for life insurance as “an untrue state¬ 
ment of facts that could not have escaped the memory of 
the applicant, * * V’ 5. F. (2d) 186. J 
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II. 

The court did not err in admitting the testimony of 
Dr. Rusmiselle and Dr. Tewksbury. 

There is no substance in appellants’ contenion that there 
was error in the admission of the testimony of Dr. Rusmi¬ 
selle and Dr. Tewksbury. 

If we strike out all the testimony of these two doctors 
there still remains the undisputed testimony of Dr. Rule, 
not objected to, that the applicant was treated five (5) 
times in May, 1929, and an unnamed number of times be¬ 
tween September, 1931, and November, 1932. 

Therefore, even if it were error to admit their testimonv 
it was not reversible error because as the Supreme Court 
said in Meeker v. Lehigh Valley R. Co., 236 U. S. 434, 439, 
59 L. ed. 659, 661: 

4 4 The case made by the evidence rightly admitted 
was such as, in the absence of any opposing evidence, 
and thei’e was none, clearly entitled the plaintiff to a 
verdict for the amount claimed. * * * Of course, 

harmless error constitutes no ground for reversal.” 

But no error was committed. D. C. Code, Title 9, § 20, 
provides: 

“In the courts of the District of Columbia no physi¬ 
cian or surgeon shall be permitted without the consent 
of the person afflicted, or of his legal representative, 
to disclose any information, confidential in its nature, 
which hb shall have acquired in attending a patient in 
a professional capacity and which was necessary to 
enable him to act in that capacity * * V’ 

The appellants’ position seems to be first, that it was a 
breach of the privilege to allow either Dr. Rusmiselle or 
Dr. Tewksbury to testify that he was consulted by or treated 
the assured, though, as stated, no objection was made to 
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similar testimony by Dr. Rule; and second, thkt to allow 
Dr. Tewksbury to testify that he specialized in diseases of 
the lungs was a breach of the privilege because it might 
be inferred therefrom that the patient had tuberculosis. 

No authority is cited in support of the first contention. 
However, the contrary position has recently be4n taken by 
this Court in Laborfish v. Berman, 60 App. D. C. 397, 400, 
55 F. (2d) 1022, 1025, where Mr. Justice Groner said: 

“We do not understand this language tp make the 
physician ineligible as a witness under all circum¬ 
stances, for instance, we think it clear that he may 
testify as to his employment by the patient, * * 

[Italics ours.] 

i 

This construction is inherent in the statute because until 
and unless it appears that the relationship of physician 
and patient existed, there is no basis to invoke the statute. 

Indeed, the appellants concede in their brief, p. 20, that 
it would have been proper to go even further and ask the 
doctors “whether they disclosed to the assured the char¬ 
acter of the ailment with which he was suffering.” 

As to the second contention, it would seem to be self- 
evident that to permit a doctor to testify that he specialized 
in a certain field does not “disclose any information con¬ 
fidential in its nature which he shall have acquired in at¬ 
tending a patient in a professional capacity.’)’ The fact 
that one consults a specialist is not proof that he has the 
disease in which the doctor specializes. If any argument 
were needed it is supplied by the appellants’ brief, p. 12: 

“It does not appear from Dr. Tewksbury’s testi- 
monv that he treated the insured for ani disease of 

» , •'i 

the lungs, or that if he did treat him for |a disease of 
the lungs such disease was Imberculosis, ai^d it will be 
noted that this physician dityjot testify thajt he special¬ 
ized in such disease$'7axuie time of the trial. On the 
contrary, his testimony as to specialization, being in 
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the present tense, related only to the time of the trial, 
which occurred on November 4, 1935 (R. 15), almost 
four yeprs after the date of the application for in¬ 
surance.” 

At all events, as we have seen, the Court directed a ver¬ 
dict upon an entirely different ground, namely, that the 
insured falsely represented that he had not consulted with 
or been treated by physicians within the preceding five 
years, a ground supported by uncontradicted and admit¬ 
tedly competent testimony other than Dr. Tewksbury’s, 
and therefore the appellants were not prejudiced by this 
part of Dr. Tewksbury’s testimony even could it be in¬ 
ferred therefrom that the insured had had tuberculosis. 
Sullivan v. Iron Silver Mining Co ., 143 IT. S. 431, 434, 36 
L. ed. 214, 215. 

Indeed, the very case cited by appellants to support the 
contention that it was error to permit Dr. Tewksbury to 
testify in what lield of medicine he specialized holds that 
it was not reversible error to admit the testimony there 
objected to because there was other evidence sufficient to 
support the judgment. McCormick v. United Life etc. Ins. 
Ass’n, 29 N. Y. S. 364, 367-368. 

One other question of evidence which the appellants al¬ 
lude to may be answered here. It is argued, Br. p. 13, that 
the certified copy of the death certificate introduced by the 
appellee was not competent evidence to show that the in¬ 
sured died of tuberculosis and it is stated that it was “the 
only evidence on this point.” 

In the first place, as just stated, whether the insured died 
of tuberculosis is immaterial. In the second place, no ob¬ 
jection was made to the death certificate as incompetent 
when it was introduced, Rec. 27, and it is too late to raise 
it here. 0 } Reilly v. Campbell, 116 U. S. 418, 420, 29 L. ed. 
669, 670. In the third place, it was not “the only evidence 


on this point.” The proofs of death which were submitted 
to the Company and which were placed in evidence by the 
appellants and for the truth of which they therefore 
vouched included a copy of this very same death certificate. 

Conclusion. 

It is submitted that under the law and the undisputed evi¬ 
dence it was the dutv of the Court below to direct verdicts 
for the appellee and that the judgments should be affirmed. 

T. Hardy TodeJ, 

Joseph T. Shakier, 
Attorneys for 

G. Carroll Todd, 

Of Counsel. 
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